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U.S. Customs Service 


Treasury Decisions 


(T.D. 87-140) 


CUSTOMS BROKER’S LICENSE 


REVOCATION BY OPERATION OF LAW OF CUSTOMHOUSE BROKER’S LICENSE 
No. 5466 (San Dizco District) 


Pursuant to section 641, Tariff Act of 1930, as amended (19 U.S.C. 
1641), notice is hereby given that customhouse broker’s license No. 
5466 of Cal-Asia International, Inc., is revoked by operation of law. 


Dated: November 17, 1987. 
MicHaEL H. Lang, 
Acting Commissioner of Customs. 


[Published in the Federal Register, November 25, 1987 (52 FR 45278)] 


(T.D. 87-141) 


FOREIGN CURRENCIES 
QUARTERLY RATES OF EXCHANGE 


The table below lists rates of exchange, in United States dollars 
for certain foreign currencies, which are based upon rates certified 
to the Secretary of the Treasury by the Federal Reserve of New 
York under provisions of 31 U.S.C. 5151, for the information and 
use of Customs officers and others concerned pursuant to Part 159, 
Subpart C, Customs Regulations (19 CFR 159, Subpart C). 

Quarter beginning: October 1, 1987 through December 31, 1987. 
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$0.710000 

0.076864 

0.026069 

N/A 

0.765111 

0.267996 

0.140647 

0.225023 

0.162628 

0.541477 

0.128057 

0.076278 

1.452000 

0.000750 

0.006807 

0.394011 

0.481232 

0.643600 

0.148126 

0.006873 

Republic of South Africa 0.479500 
Singapore 0.477669 
Spain 0.008152 
i 0.033132 
0.154369 

0.649351 

0.038610 

1.616500 


ANGELA DEGAETANO, 
Chief, 
Customs Information Exchange. 





U.S. Customs Service 


General Notice 


TEMPORARY DELEGATION OF AUTHORITY 


AGENCY: United States Customs Service, Department of the 
Treasury. 


ACTION: General notice. 


SUMMARY: This Notice temporarily delegates certain authority to 
accept offers in compromise from the Director, Entry Procedures 
and Penalties Division, to the Director, National Finance Center. 


FOR FURTHER INFORMATION CONTACT: Donald W. Lewis, Di- 
rector, Entry Procedures and Penalties Division, U.S. Customs Ser- 
vice, 1301 Constitution Avenue, Washington, D.C. 20229 
(202-566-7005). 


SUPPLEMENTARY INFORMATION: The Customs Service has un- 
dertaken Project 6000, an effort to settle outstanding unpaid penal- 
ties and claims for liquidated damages. During the course of this 
Project, no administrative petitions for relief will be considered in- 
asmuch as the time periods for filing of these petitions have 
expired. Customs will only accept payment in full or offers in com- 
promise of these claims. 

Pursuant to Customs Delegation Order No. 1 (Revision 1) 
Amended (T.D. 69-126, as amended), Section 1.(b\(2), authority to 
make decisions with respect to offers in compromise under 19 
U.S.C. 1617, as amended, subject to the recommendation of the Gen- 
eral Counsel of the Treasury Department, rests with the Director, 
Entry Procedures and Penalties Division. Through this document, 
this authority to decide offers is redelegated to the Director, Nation- 
al Finance Center, with such authority being limited to those penal- 
ties and claims that are being processed under the guise of Project 
6000. This delegation does not change any requirement of recom- 
mendation or approval necessary from the General Counsel. 


Dated: November 20, 1987. 
Epwarb T. Rosse 
(For Donald W. Lewis, Director, 
Entry Procedures and Penalties Division). 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 87-115) 
BRECHTEEN Co., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 85-06-00738 


Before Tscouca.as, Judge. 
(Judgment for plaintiff.] 
(Decided October 22, 1987) 


Barnes, Richardson & Colburn (David O. Elliott and Jack Mlawski) for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, Civil Divi- 
sion, U.S. Department of Justice (Kenneth N. Wolf) for defendant. 


MEMORANDUM OPINION AND ORDER 


TsoucaLas, Judge: A trial was conducted in this action to deter- 
mine the appropriate classification of collagen sausage casings. 
Plaintiff challenges Customs’ classification of the merchandise 
under item 790.47, TSUS: 

Sausage casings not specially provided for, whether or not cut to 
length: 


790.45 Of cellulosic plastics materials 6.6% ad val. 
790.47 Other 4.2% ad val. 


The importer contends that these goods are duty free under item 
190.58, TSUS: 


Intestines, weasands, bladders, tendons, and integuments, not 
specially provided for, including any of the foregoing prepared 
for use as sausage casings. 


The controversy centers on whether the distinction between “natu- 
ral” and “artificial” sausage casings controls classification, and 
whether integuments prepared for use as sausage casings include 
these casings. 
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BACKGROUND 


Five witnesses were produced at trial, each of whom testified as 
to their knowledge of collagen and/or natural sausage casings pro- 
duction. As few inconsistencies exist in their descriptions, the cu- 
mulative evidence will be summarized. The imported casings are 
made from collagen, which is a fibrous type of protein, common to 
all connective tissue, hides (skin), organs and like structures in the 
animal body. Tr. at 12, 56. The evidence discloses that according to 
component material, sausage casings are categorized as natural if 
they are prepared from animal (swine) intestine. Tr. at 44, 115, 172. 
Artificial sausage casings may be produced from paper, cellulose, 
plastic, cotton, nylon, or polyethylene, and cannot be consumed. Tr. 
at 12, 13. The collagen casings in issue are edible and while not con- 
sidered “natural,” are made from animal as opposed to non-animal 
material. Tr. at 45, 116, 1783. 

The process of producing these collagen casings begins with cattle 
hide after the epidermal layer (outer portion of the skin) is removed 
by the tanneries. Underneath this layer lies the corium layer, 
which is further split in two.! Tr. at 14. It is the inner part of this 
“hide split” that is the basic raw material of these casings. Tr. at 
14, 56-57. The hides are then washed to eliminate the lime treat- 
ment used by the tanneries to remove the hair; if edible casings are 
sought the hide is treated with lime again. The hides are rewashed, 
placed in an acid solution to produce swelling which promotes 
water absorption, cut and ground into a doughy mass (slurry), dilut- 
ed with water, and homogenized. The acid does not appear in the fi- 
nal product. The doughy mass of collagen is then extruded: pressed 
through a rotater to create a tube, then heat cured, and humidified. 
Finally, the product is cut, tied, shirred, and packaged. The produc- 
tion of edible casings includes the addition of glycerol (to retain 
moisture) and cellulose (to reduce friction). Tr. at 14-16. 

The process takes up to approximately three weeks to complete. 
These imported edible collagen casings have been manufactured 
since the 1950’s and exported to the United States since the 1960's. 
Tr. at 13, 14. It does not appear to be in dispute that this, or sub- 
stantially similar methods, are the only ones in existence for pro- 
ducing sausage casings from cattle hide. If hide other than from cat- 
tle was used, it would also have to be split and extruded. Tr. at 18, 
58, 79, 82. 

For purposes of comparison, the process of obtaining natural sau- 
sage casings from animal intestines was also explained. This meth- 
od requires that the intestine be pulled from the viscera, the first of 
five intestinal layers, and cleaned to remove its contents. The next 
several steps involve the removal of fat and the outer two layers of 
the intestine, which leaves the collagen rich sub-mucosa layer. This 
substance is then saturated in salt brine, flushed to remove the salt, 


1 Corium is the layer of the mucous membrane corresponding to the dermis: the sensitive vascular layer of skin consist- 
ing of fibrous connective tissue. Webster's Third New Int'l Dictionary (1961). 
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sorted, graded, packed in dry salt, and repacked. Tr. at 68-69. Natu- 
ral casings may be further processed to achieve either sewn or 
glued (“laminated”) casings. Sewn casings require the intestine to 
be split and sewn together in the shape and diameter desired for 
that particular casing. The laminated casing involves splitting the 
intestine, and subjecting it to an acid bath, which loosens the fibers 
of the collagen, enabling the surface to become sticky. These strips 
are then laminated together on a mandrill and the “glue” used is 
either a collagen or gelatin solution. Tr. at 23, 70-71. The collagen 
solution may be obtained by the process described for producing col- 
lagen casings or from any other collagen source in the animal. Tr. 
at 24, 75. These casings are similarly cured, but with aldehyde, 
which aids in bonding by establishing cross linkage, and can be re- 
inforced with netting. Tr. at 71 

In both collagen and natural casings the raw material has been 
modified but to differing degrees. With the collagen casings the cori- 
um layer of the hide has been physically changed and its shape lost 
by comminution. Natural casings production involves the loss of 
several layers of the intestine, Tr. at 73, and the shape of the lami- 
nated casings is not one found naturally but is artificially created. 
Tr. at 93-94. The imported casings are composed of collagen, glycer- 
ol, cellulose, water, and some residual lime; by contrast, natural 
casings contain collagen, water and salt, and may contain netting 
for reinforcement. There are chemical reactions in both types of 
sausage casing production. In natural casings this occurs by virtue 
of the salt treatment and aldehyde to establish covalent bonds be- 
tween the collagen molecules. Tr. at 73. With the collagen casings 
this reaction results from the lime treatment (in the nature of 
deamidation: amide bond split and ammonia released; causing the 
corium to be more susceptible to the acid swelling), the acid solution 
and heat curing. Tr. at 105, 120. Nevertheless, the basic chemical 
collagen structure remains the same. Tr. at 16-17, 88, 89, 129, 141. 
Collagen sausage casings are more uniform in size, dimension, and 
diameter than natural casings. Tr. at 117. They were developed to 
achieve greater machinability and therefore faster production ca- 
pacity in their ultimate use. Tr. at 80. 


DISCUSSION 


Plaintiff submits that the imported merchandise satisfies the cri- 
teria for “integument” and “prepared for use”, and is thus specially 
provided for under item 190.58. The common meaning of integu- 
ment includes: 


1: Something that covers or encloses * * * 
2: an external coating or investment: as * * * 


b: an enveloping layer, membrane, or structure (as the skin of 
a fish or the exoskeleton of an insect) * * * 
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Webster’s Third New Int’l Dictionary (1961); See also United States 
v. States v. White, 8 Ct. Cust. App. 115, T.D. 37224 (1911). 

Defendant concedes that the raw material is initially integument; 
and acknowledges that one meaning of “integument” is skin. How- 
ever it is urged that the imported merchandise is not integument 
for tariff purposes since the corium layer is no longer identifiable. 
Defendant argues that the corium, the skin, ceases to exist in its 
physical structure; and has not been “prepared for use” as a sau- 
sage casing, but has been extensively manufactured into a casing. 
Defendant distinguishes these from natural casings, which are real- 
ly the intestine, merely cleaned and subject to a preserving process, 
where the collagen has not been restructured, but remains intact. 

Plaintiff relies on that testimony which demonstrates that the on- 
ly method of producing sausage casings from integuments, is by a 
process similar to the one used to make these imported collagen cas- 
ings. Furthermore, although not commercially manufactured, cas- 
ings made from tendons would require similar operations, since ten- 
dons are not tube like in natural shape. Tr. at 27. Thus, plaintiff 
submits defendant’s interpretation of the tariff terms would render 
superfluous the inclusion of integuments and tendons prepared for 
use as sausage casings in item 190.58. 

The term “prepared” has usually arisen in the context of the 
phrases “prepared or preserved” and “not otherwise prepared”. It 
has been held, though, notwithstanding the technical distinctions 
that may be drawn based on the varying use of “prepared”, “the 
word originated and was normally used to describe edible sub- 
stances which were not in their original, fresh condition and which 
had been processed or prepared for use by some means.” Wakunaga 
of America Co. Ltd., v. United States, 1 CIT 302, 305 (1981) (cita- 
tions omitted) (garlic aged in alcohol, concentrated by a vacuum 
process, mixed with garlic powder produced by dehydration, and 
soybean powder, was a process of preparing garlic for use as a food 
supplement). 

Prepared “implies that the fresh or raw material has undergone 
certain mechanical changes, such as cutting, slicing, grinding, 
mashing, mixing, etc., and usually implies that it has been ad- 
vanced toward the condition in which it is used.” United States v. 
Conkey & Co., 12 Ct. Cust. App. 552, 555, T.D. 40783 (1925). In deter- 
mining that potatoes, finely ground into flour were “potatoes, pre- 
pared,” the salient factors were that the article had not acquired a 
new name, use or character; no chemical change in the raw materi- 
al was effected by the drying and grinding process; and the final ar- 
ticle was of the essential nature, serving one of the same purposes, 
of the potato. Stein, Hirsch & Co. v. United States, 6 Ct. Cust. App. 
154, 155-56, T.D. 35397 (1915). 

The fact that the corium was advanced in value and condition to- 
ward its ultimate use does not hinder plaintiff's claim. The article 
may still be described as prepared even though the initial state of 
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the raw material has been lost, as the potatoes and garlic were 
ground into powder form. There is no requirement that the corium 
remain recognizable. Although the corium has been restructured 
the collagen structure remains intact. The testimony and physical 
evidence demonstrate that even natural casings do not retain their 
original shape or identity as the intestine when made into sausage 
casings. There being no other way to process the casings from cattle 
hide, it appears that reference to integument would be meaningless 
in item 190.58, if this process was not considered within the param- 
eters of “prepared for use.” 

Defendant contends that item 190.58 covers only natural sausage 
casings, and historically, sausage casings made from hide splits 
were considered artificial and intended to be classified under item 
790.47. The predecessor sections to item 190.58 provided for “Sau- 
sage casings, weasands, intestines, bladders, tendons, and integu- 
ments not specially provided for.” See 1755 of the Tariff Act of 
1930, and 1655 of the Tariff Act of 1922. In construing the term 
sausage casings, its common meaning included only cleaned and 
prepared entrails of animals and excluded casings made of other 
materials. J.E. Bernard & Co. v. United States, 17 CCPA 398, 400, 
T.D. 43834 (1930). See Hoyt, Shepston & Sciaroni, S. Blondheim & 
Co. v. United States, 52 Cust. Ct. 7, C.D. 2426 (1964), aff'd 52 CCPA 
101, C.A.D. 865 (1965); S. Blondheim & Co., Hoyt, Shepston & 
Sciaroni v. United States, 49 Cust. Ct. 8, C.D. 2352 (1962) (where the 
sausage casings were composed of hog bungs with viscon (fabric) lin- 
ings, it being an essential requirement for 1755 that the sausage 
casing be an animal organ or part, the presence of the non-natural 
viscon precluded classification as natural sausage casings). 

In Brecht Corp. v. United States, 25 CCPA 9, T.D. 48977 (1937), 
cert. denied 302 U.S. 719 (1937), the sausage casings similarly were 
prepared from hide splits, subject to a lime bath, cut into small 
pieces, extruded, and kneaded like dough. As these casings were not 
within the common meaning ascribed to sausage casings, the only 
issue was whether a commercial definition included artificial cas- 
ings. The court concluded from the legislative history that Congress 
intended to free list only sausage casings made from animal intes- 
tines. Id. at 15. Artificial sausage casings may be made from a num- 
ber of different processes from several raw materials, distinguisha- 
ble from the language in 1755 referring to all old tariff terms re- 
lating to well known animal organs or parts. The court reasoned 
that Congress would have used appropriate language if artificial 
casings were to be included within this provision. Jd. at 15-16. 

The revised Tariff Schedules replaced 1755 with item 190.58. In 
reference to this new provision the Tariff Commission reported: 


Item 190.58 is based on paragraph 1755. The term “sausage cas- 
ings” in paragraph 1755 has been construed to cover only cas- 
ings made of animal integuments. In order to avoid further un- 
certainty the provision has been recast. 
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Tariff Classification Study, (TCS) Explanatory and Background 
Materials, Schedule 1, 255 (1960) (emphasis added). However, as 
plaintiff contends, the reference to sausage casings made from 
animal integuments contradicts case law interpreting {1755 as cov- 
ering sausage casings made of animal intestines. Defendant suggests 
that use of the word “integument” in the TCS implies “entrails”, 
the common meaning of sausage casings, but nonetheless, stresses 
that this revision does not bring hide splits within the parameters 
of 190.58, as they are specifically referred to in the comments on 
item 790.45 (subsequently subdivided to provide for item 790.47). 
Item 790.45 was enacted concurrently with item 190.58. The 
scope of this provision was described in the Tariff Classification 
Study, Explanatory and Background Materials, Schedule 7 at 472: 


Item 790.45 covers sausage casings other than those provided 
for in item 190.58 * * *. The principal kinds of casings included 
in item 790.45 are those made of cellulose currently dutiable at 
various rates under paragraph 31, and those made from hide 
splittings, currently dutiable by virtue of the similitude provi- 
sion in paragraph 1559 * * * 


Plaintiff emphasizes that the corium is a layer of skin and thus 
integument; and if item 790.45 includes sausage casings made from 
the corium layer, this is in direct conflict with item 190.58 provid- 
ing for sausage casings prepared from integument. Plaintiff argues 
that this ambiguity in the legislative history cannot be used to de- 
feat the clear meaning of the statute. 

It is reasonable to conclude that by recasting {[1755, Congress in- 
tended to change its meaning. United States v. Canadian Vinyl In- 
dustries, Inc., 64 CCPA 97, 104, C.A.D. 1189, 555 F.2d 806, 810 
(1977). Although the comments on item 790.45 refer to sausage cas- 
ings made from hide splittings, this does not dispose of the issue, 
since item 790.45 was later subdivided to cover only cellulose cas- 
ings and item 790.47 was created to encompass other casings. See 
Tariff Schedules Technical Amendments Act of 1965, Pub. L. No. 
89-241, § 83, 79 Stat. 933, 949, 89th Cong., 1st Sess. (1965). The pur- 
pose was to continue the protection historically afforded cellulose 
casings manufacturers while recognizing the increased volume of 
trade in noncellulose casings. The accompanying legislative com- 
ments further reveal: 

The new tariff schedules treat all these sausage casings [made 
from pig bungs with viscon linings, hide fleshings, and cellu- 
lose] in a single category which provides a 16% duty * * *. the 
single provision * * * would be subdivided [so that] * * * sau- 
sage casings of cellulosic plastics materials are to be dutiable at 
25.5%, while other casings, those of hide fleshings and of pig 
bungs, are to be dutiable at 12.5% * * * 


S. Rep. No. 530, 89th Cong. 1st Sess., 11 (1965), reprinted in 1965 
U.S. Code of Cong. & Admin. News 3416, 3425. However, it is un- 
clear why Congress employed the term hide fleshing, described as 
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the scrapings from the flesh side of hides, used in making glue;? 
which is not synonymous with the term hide splits. 

An indication of what Congress might have intended should not 
override the clear meaning of the words in the statute. American 
Customs Brokg. Co. v. United States, 58 CCPA 45, 48, C.A.D. 1002, 
433 F.2d 1340, 1341 (1970). This principle is especially applicable 
where the sources of legislative history are not without ambiguity. 
Canadian Vinyl, 64 CCPA at 105, 555 F.2d at 811. The language 
employed in the statute will ordinarily be regarded as conclusive 
absent a clearly expressed legislative intention to the contrary. Con- 
sumer Product Safety Comm’n v. GTE Sylvania, 447 U.S. 102, 108 
(1980). Although it is urged that Congress intended to preclude from 
classification under item 190.58, sausage casings traditionally con- 
sidered artificial, the language of the tariff provisions do not seem 
to support that distinction. Furthermore, “going behind the plain 
language of a statute in search of a possibly contrary congressional 
intent is ‘a step to be taken cautiously’ even under the best of cir- 
cumstances.” American Tobacco Co. v. Patterson, 456 U.S. 63, 75 
(1982) (quoting Piper v. Chris-Craft Industries, Inc., 430 U.S. 1, 26 
(1977). 

Presumably item 190.58 was reformed in response to the Brecht 
decision so that casings prepared not only from intestines but from 
any of the enumerated animal parts would be eligible for classifica- 
tion therein. These collagen casings are edible as are natural cas- 
ings and are possessed of the same essential collagen found in natu- 
ral casings. The Court necessarily determines that the collagen cas- 
ings prepared from the corium layer are properly classifiable under 
item 190.58 as “integument” * * * “prepared for use as sausage cas- 
ings,” in order to give effect to every word in the statute. See United 
States v. Corning Glass Works, 66 CCPA 25, 28, C.A.D. 1216, 586 
F.2d 822, 825 (1978), 


CoNCLUSION 


The imported collagen sausage casings are properly classifiable 
under item 190.58, TSUS. The initial raw material is the corium 
layer of cowhide which is integument. The mechanical grinding of 
the corium and subsequent liming and acid swelling are part of the 
process of preparing the corium for use as sausage casings. This 
process or ones similar thereto are the only known methods for pro- 
ducing sausage casings from cattle hide. While these casings are 
considered artificial, that does not preclude their classification 
under item 190.58. As the imported casings satisfy the tariff 
description of 190.58, they shall be so classified. So ORDERED. 


2 Webster's Int’l Dictionary (2d Ed. 1934), which also defines flesh as the soft parts of the body of man or animal usually 
excluding the integument, commonly used of those parts composed chiefly of muscle and thereby excluding most of the 
viscera. 
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Unrrep STATES, PLAINTIFF v. CONTINENTAL SEAFOoDS, INc., AND NATIONAL 
BoNDING AND ACCIDENT INSURANCE CoO., DEFENDANTS AND THIRD-PARTY 
PLAINTIFFS v. SAW MILL INTERNATIONAL CorP., THIRD-PARTY DEFENDANT 


Court No. 86-07-00834 


Before Tsouca.as, Judge. 


[Plaintiff's motion for summary judgment granted; defendants’ cross-motion to dis- 
miss and for summary judgment denied; third-party defendant’s motion for summary 
judgment denied.] 

(Decided October 27, 1987) 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Civil Division, Commercial Litigation 
Branch, U.S. Department of Justice (Susan Handler-Menahem) for plaintiff. 

Barnes, Richardson & Colburn (Robert E. Burke and Thomas M. Keating) for de- 
fendants and third-party plaintiffs. 

Donovan, Maloof, Walsh & Repetto (Thomas P. Parry) for third-party defendant. 


OPINION 


TsoucaLas, Judge: This action, commenced by plaintiff, the United 
States, pursuant to 28 U.S.C. § 1582(2) (1982), is presently before the 
Court on cross-motions for summary judgment. Plaintiff seeks to re- 
cover liquidated damages for alleged violations of an entry bond 
from Continental Seafoods, Inc. (“Continental”) and National Bond- 
ing & Accident Insurance Co. (“National”), defendants and third- 


party plaintiffs. Defendants deny liability to plaintiff but seek in- 
demnification from the third-party defendant, Saw Mill Interna- 
tional Co. (“Saw Mill”), in the event that judgment is rendered in 
favor of plaintiff. 


BACKGROUND 


Continental, as principal, and National, as surety, had executed a 
General Term Bond securing the entry of shrimp from India, which 
was made on July 9, 1979. By virtue of executing that bond, the 
principal and surety jointly and severally obligated themselves to 
pay plaintiff an amount equal to the entered value of the merchan- 
dise plus estimated duties if in default of the conditions recited in 
the bond. The provisions of the bond obligated the principal, inter- 
alia, to “mark, label, clean, fumigate, destroy, export, and do any 
and all other things that lawfully may be required in the case of 
any and all merchandise found not to comply with the law and reg- 
ulations governing its admission into the commerce of the United 
States.” Plaintiff's Motion for Summary Judgment, Solinger Affida- 
vit, Bond 17 (hereinafter “Plaintiff's Motion” at ——). 

Pursuant to the authority granted in the Federal Food, Drug, and 
Cosmetic Act, § 801(a), codified as amended at 21 U.S.C. § 381(a) 
(1982), the Food and Drug Administration of the Department of 
Health & Human Services (“FDA”), notified Continental, on July 
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13, 1979, that it would sample the shrimp. On August 8, 1979, the 
FDA issued a notice of detention and hearing to Continental stating 
that the shrimp appeared to contain salmonella bacteria and that 
the goods must be held intact pending decision as to their admis- 
sion. On September 7, 1979, the FDA, in response to Continental’s 
requests, granted fifteen days during which reconditioning of the 
merchandise could be attempted. Continental failed to successfully 
recondition the shrimp, and on May 6, 1980, the FDA issued a no- 
tice of refusal of admission advising Continental that the shrimp 
must be exported under the supervision of the Customs Service 
within ninety days of the date of the notice. Customs was not satis- 
fied that the goods had been so exported, and on February 26, 1981, 
Customs assessed liquidated damages against Continental in the 
amount of $29,682.00. Customs later denied petitions for mitigation 
of the liquidated damages. Despite several demands for payment 
made on both the principal and surety, neither Continental nor Na- 
tional has paid the assessed damages. Plaintiff commenced the in- 
stant action on July 3, 1986. 

Pursuant to USCIT R. 14(a), defendants have impleaded Saw Mill 
which agreed to purchase the subject shrimp for export from Ward 
Foods, Inc. (“Ward’’), then a wholly-owned subsidiary of Continen- 
tal. As part of that contract, it is asserted that Saw Mill agreed to 
“release” the third-party plaintiffs from all claims arising from the 
export of the merchandise. Third-Party Complaint in Court No. 
86-07-00834 at 2-3, 7, 9. Therefore, the third-party plaintiffs seek 
indemnification for any damages that they may owe to plaintiff as a 
result of this action. In response, Saw Mill denies that it agreed to 
indemnify Ward and moves for summary judgment dismissing the 
third-party plaintiffs’ complaint. Third-Party Defendant’s Motion 
for Summary Judgment at 3-4 (hereinafter “Third-Party Defend- 
ant’s Motion” at ——). 

In the portion of this opinion numbered (I) the Court discusses se- 
rially the defenses raised in opposition to plaintiff's motion for sum- 
mary judgment. In section (II) of this opinion the Court treats the 
claim by third-party plaintiffs against Saw Mill. 


I 


A. Statute of Limitations 


The parties apparently agree,! that the applicable limitations pe- 
riod is six years as specified in 28 U.S.C. § 2415 (1982). DiGiorgio v. 
United States, 8 CIT 192 n.9 (1984) (citing United States v. Bavarian 
Motors, Inc., 4 CIT 83, 87 (1982)). They disagree, however, as to 
what event commences the running of the statute. Defendants, cit- 
ing United States v. Atkinson, 6 CIT 257, 575 F. Supp. 791 (1983),? 


! Plaintiff's Motion at 7, Defendants’ Motion to Dismiss and for Summary Judgment at 3. Notwithstanding several erro- 
neous references to a “six year statue of limitations specified by 28 U.S.C. § 2462,” see, e.g., Defendants’ Answer in Court No. 
86-07-00834 at 6 {5 (in fact § 2462 specifies a five year period), the Court proceeds, as does plaintiff, under the theory that 
defendants predicate their jurisdictional defense on the six year period specified in 28 U.S.C. § 2415. 

2 The trial court’s denial of motions for relief from judgment, leave to amend the answer, and an extension of time to ap- 
peal was affirmed in United States v. Atkinson, 3 Fed. Cir. (T) 15, 748 F.2d 659 (1984). 
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assert that the statute of limitations began to run on September 23, 
1979, the date Continental’s right to recondition the shrimp 
expired. Defendant’s Motion to Dismiss and for Summary Judgment 
at 6. Additionally, defendants suggest that, as a policy matter, the 
notice of refusal of admission should not control the running of the 
statute since the government “could withhold the issuance of a no- 
tice of refusal of admission after a notice of sampling and detention 
was issued and thereby suspend the statute of limitations from ever 
running.” Defendants’ Response in Opposition to Plaintiff's Motion 
for Summary Judgment at 6 (hereinafter “Defendants’ Response” at 

Plaintiff's claim arises out of an alleged failure to export the 
goods under Customs’ supervision. The notice of refusal of admis- 
sion required such exportation within ninety days after May 6, 
1980. Assuming a failure to properly export, the claim accrued 
against defendants on August 5, 1980.° Hence, this action, com- 
menced on July 3, 1986, which is within six years of August 5, 1980, 
is timely. 

Measured against the foregoing, the defendant’s jurisdictional ar- 
gument is patently deficient. As noted earlier, the breach here is a 
supposed failure to export under Customs’ supervision. Plaintiff 
does not assert that the bond was breached by a failure to recondi- 
tion, nor, as in Atkinson, 6 CIT at 258, 575 F. Supp. at 792-93, by a 
failure to redeliver the goods to Customs. Atkinson sets forth the 
broad principle that a cause of action accrues from the time the 
bond—or any contract—is breached. See Atkinson, 6 CIT at 260, 575 
F. Supp. at 794. Further reliance on that decision, however, is mis- 
placed since the failure to redeliver at issue in Atkinson is not anal- 
ogous to the failure to recondition in the instant case. The unsuc- 
cessful effort to recondition did not create a cause of action in favor 
of plaintiff. Instead, liability under the bond arose in this case when 
defendants failed to comply with the explicit direction to export 
contained in the notice of refusal of admission. 


B. Notice of Refusal of Admission 


Defendants contend that the notice of refusal is legally invalid 
since it was issued after liquidation of the goods in contravention of 
19 C.F.R. § 141.113(f) (1987).4 They further contend that the notice 
of sampling and detention and the notice of refusal of admission are 
invalid because those documents were signed by an FDA official 
and not by a representative of the Department of the Treasury. 


$ The statute of limitations should run from the date of the breach of the bond which occurred in this case upon failure to 
properly export. Defendants’ policy argument, assuming arguendo that it is properly the subject of consideration by this 
Court, is unpersuasive. If the government fails to issue the requisite notice, then a cause of action for failure to export 
under Customs’ supervision will not lie. Additionally, the Court, contrary to defendants’ intimations, does not presume that 
the government will deliberately withhold the notice of refusal of admission (assuming the goods do not qualify for admis- 
sion) once notice of detention has been given. 

4 § 141.113 Recall of merchandise released from Customs custody. 


(f) Time Limitation. A demand for the return of merchandise to Customs custody shall not be made after the liqui- 
dation of the entry covering such merchandise has become final. 
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As a threshold matter, plaintiff responds by asserting that the 
Court is barred from considering these defenses. Since the demand 
for liquidated damages is a decision as to “charges or exactions” 
which is clearly protestable under 19 U.S.C. § 1514(aX(3) (1982), 
plaintiff argues that the defendants must file a timely protest to 
preserve any defense relating to the assessment of such damages. 
See Plaintiff's Response to Defendants’ Motion to Dismiss and for 
Summary Judgment at 7 (hereinafter “Plaintiff's Response at 


Section 1514,5 which authorizes the filing of protests with Cus- 
toms, is an integral component of a statutory framework that envi- 
sions administrative review of protests, see 19 U.S.C. § 1515 (1982), 
and ultimately, judicial review of the administrative agency’s denial 
of such protests. See 28 U.S.C. § 1581(a) (1982). While § 1514(a) op- 
erates to prevent specified parties from invoking the Court’s juris- 
diction, as an initial matter, to contest decisions not timely protest- 
ed, it is less obvious that the statute acts as a prophylactic against 
the attempt to raise issues defensively. Cf. United States v. Zuber & 
Co., 9 CIT 511, 512 (1985) (although barred by § 1514 from institut- 
ing an action, importer may establish value and classification of 
merchandise in defending against action commenced pursuant to 19 
U.S.C. § 1592). In short, the applicability of § 1514 to a case where 
jurisdiction properly arises under a statute other than 28 U.S.C. 
§ 1581(a) presents an important question which has not been ad- 
dressed at all by the parties. 

Although cognizant of the discussion in United States v. Bavarian 
Motors, Inc., 4 CIT 83, 85-86 (1982) of the time limitations upon a 
surety’s right to protest a demand for liquidated damages, this 
Court understands the holding of that case to be that the govern- 
ment may not institute an action where a properly filed protest has 
yet to be reviewed by the administrative agency. Id. at 86. The pre- 
cise issue in the case at bar did not confront the Bavarian Motors 
court. For that reason, and without questioning any statement con- 
tained in that opinion, this Court is reluctant to rely on Bavarian 
Motors as dispositive of the issue raised here. 

In any event, the Court considers this case to be an inappropriate 
vehicle for the resolution of the issue presented. The lack of compre- 
hensive briefing by the parties coupled with the potential for 
profound impact on the conduct of the administrative process pro- 
vide cogent counsel against the Court’s offering of a sweeping pro- 
nouncement on this matter. This approach is even more strongly 
5 19 U.S.C. § 1514 (1982) provides for the protest of seven distinct categories of administrative decisions, § 1514(aX1)-(7), 
by, inter alia, “the importers or consignees shown on the entry papers, or their sureties,” § 1514(cX1XA), within 90 days af- 
ter the notice of liquidation or reliquidation, or if that is inapplicable, within 90 days after the date that the contested deci- 
sion is made. § 1514(cX(2). “A protest by a surety which has an unsatisfied legal claim under its bond may be filed within 90 
days from the date of mailing of notice of demand for payment against its bond.” Jd. Absent a properly filed protest or the 
commencement of an action contesting the denial of a protest, a decision specified in subsection (a) “shall be final and con- 
clusive upon all parties (including the United States and any officer thereof).” § 1514(a). 

§ 28 U.S.C. § 1581(a) provides: 


(a) The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest the de- 
nial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 
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suggested here, since the proffered defenses are devoid of merit, 
particularly in light of recent opinions of this Court. 

This action concerns steps taken by plaintiff pursuant to 21 
U.S.C. § 381(a) which authorizes the Secretary of the Treasury to 
destroy adulterated food unless exported under the prescribed regu- 
lations, see 19 C.F.R. § § 12.4, 12.5, 18.25, 18.26 (1987), within ninety 
days of the date of notice of refusal of admission. Therefore, the re- 
quirement of § 141.113(f), which addresses redelivery of goods to 
Customs, is simply inapplicable here. 

Moreover, this Court has recently distinguished the issue of ad- 
missibility under 21 U.S.C. § 381(a) from that of liquidation. In lan- 
guage that is fully applicable to the instant case, the Court has stat- 
ed: “[tJhe finality of liquidation for purposes of [19 U.S.C.] § 1514(a) 
cannot exonerate an importer or surety from its responsibility on 
the bond for failure to abide by the FDA directive to export the 
goods.” United States v. Utex Int’l Inc., 11 CIT ——, ——, 659 F. 
Supp. 250, 253 (1987) (footnote omitted) (Tsoucalas, J.), appeal dock- 
eted, No. 87-1414 (Fed. Cir. June 24, 1987); see also United States v. 
Toshoku America, Inc., 11 CIT ——, ——, Slip. Op. 87-105 at 10 
(Sept. 14, 1987) (Tsoucalas, J.) (adhering to the holding of Utex). 

Defendants’ other objection regarding the validity of the notices 
must fail in light of the Toshoku decision.’ In that case, the Court 
emphasized the statutorily directed cooperation between Customs 
and the FDA and stated: 


[t]here is nothing in § 381(a) or in the Customs or FDA regu- 
lations that explicitly state which agency is actually to order 


exportation of the prohibited merchandise and nothing in the 
oo regulations prohibit this notice from being issued by the 
** * 

* * * Since there is no specific law or regulation which man- 
dates that the notice to export must be duly generated from 
Customs or the FDA, the question then is whether this notice 
was reasonable. 


Toshoku, 11 CIT at ——, Slip. Op. 87-105 at 12. In the absence of 
any issue as to the reasonableness of the notices, it is not of conse- 
quence that the notices were signed for the District Director of Cus- 
toms, id., and the Court concludes that they are valid. 


7 Defendants’ answer challenges the validity of the notices on the basis that they had been issued subsequent to liquida- 
tion but does not question the authority of the officials who signed those notices. See Defendants’ Answer in Court No. 
86-07-00834 at 5 13. For that reason, plaintiff argues that USCIT R. 8(d) bars the Court from considering the latter issue. 
See Plaintiff's Response at 12-13. 

“[(Thhere is a split in authority as to whether a defendant may, subsequent to filing an answer, move for summary judg- 
ment on the basis of an affirmative defense omitted from the answer.” 2A J. Moore & J. Lucas, Moore’s Federal Practice 
18.28 at 8-206-8-207 (2d ed. 1987) (footnote omitted). This issue has divided both the courts, compare Rivera v. Anaya, 726 
F.2d 564, 566 (9th Cir. 1984) (absent prejudice to opposing party, unpleaded defense may be raised) with Musico v. Champi- 
on Credit Corp., 764 F.2d 102, 111 (2d Cir. 1985) (defense not pleaded in amended answer deemed waived), and possibly lead- 
ing commentators. Compare Moore’s Federal Practice 8.28 at 8-207-8-208 (suggesting “better view” is to consider unplead- 
ed defense) with 5 Wright & A. Miller, Federal Practice & Procedure, § 1278 at 339 (1969) (Generally, a failure to plead an 
affirmative defense results in the waiver of that defense and its exclusion from the case.”) (footnote omitted). The Court is 
aware of the decision in Atkinson, 6 CIT at 259, 575 F. Supp. at 793, holding that absent formal amendment an unpleaded 
defense may not be offered in connection with a summary judgment motion. Nevertheless, even assuming arguendo that 
the contents of defendants’ answer are insufficient to raise the claimed defense for Rule &(d) purposes, this Court need not 
address plaintiff's contention since, as explained in the text, this defense is doomed to fail. See, e.g., SEC v. American Bad. of 
Trade, Inc., No. 86-6210, Slip. Op. 5467, 5494 (2d Cir. Sept. 28, 1987) (no need to treat attempted appeal of trial court’s deni- 
al of motion to amend answer as request for leave to file mandamus petition where substance of proposed amendment is 
without merit). 
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C. Breach of the Bond 


The parties have offered, not surprisingly, conflicting statements 
regarding defendants’ obligation to export the goods under Customs’ 
supervision. While the plaintiff has supported its motion with affi- 
davits from officials of the Customs Service, defendants, principally 
through the argument of counsel, insist that a fact question exists 
as to their compliance with the terms of the bond. 

The Court observes that the defendants have failed to attach a 
“short and concise” statement of material facts not in issue either 
to their motion for summary judgment or to their opposition to 
plaintiff's motion. In such a situation, the contents of plaintiffs 
Rule 56(i) statement, including the contention that “Continental did 
not export or destroy the merchandise under Customs supervision,” 
have not been controverted as required by Rule 56(i), and are 
deemed to be admitted. See USCIT R. 56(i);* DiGiorgio v. United 
States, 8 CIT 192, 196 (1984). 

The Court, in the instant case, declines to waive compliance with 
the Rules of Court. Cf. Vivitar Corp. v. United States, 8 CIT 109, 112 
n.8, 593 F. Supp. 420, 424 n.8 (1984) (waiving full compliance with 
Rule 56(f)), aff'd, 3 Fed. Cir. (T) 124, 761 F.2d 1552 (1985), cert. de- 
nied, 474 U.S. 1055 (1986). This is not a case involving a technical 
violation of the Rules having no adverse impact. Nor is this a case 
where the offending party sought to rectify its noncompliance. Cf. 
Daewoo Elecs. Co. v. United States, 11 CIT ——, 655 F. Supp. 508 
(1987).° The Court is not disposed to view the noncompliance in this 
case as a mere technical violation since the statement required by 
Rule 56(i) may aid in the isolation of undisputed issues by obviating 
the necessity to ferret out agreed upon facts from opposing motion 
papers. Rule 56(i) demands the submission of an appropriate state- 
ment and specifies a penalty for noncompliance. Under the instant 
circumstances, the Court does not hesitate to apply its unambiguous 
terms. 

While the Court views the instant failure to comply with the US- 
CIT Rules as ample basis for its decision, it should be noted that re- 
view of all the documents submitted in this case reveals nothing to 
indicate a triable issue with regard to export of the goods under 
Customs’ supervision. Defendants’ counsel stress the significance of 
Transportation Entry No. 44509010. See Defendants’ Response at 3. 
“8 Rule 56(i) provides: 

(i) ANNEXATION OF STATEMENT 

Upon any motion for summary Ee. there shall be annexed to the motion a separate, short and concise state- 
saslan 9 susiion darcogeonary iigananx chall mntiote or oepanain, hams nk eooeineaeaionsened tos canoe ea 
ot which it ‘s een that ae cua cammee ‘onus to be tried. All material facts set forth in the statement 


required to be served by the moving party will be deemed to be admitted unless controverted by the statement 
required to be served by the opposing party. 


9 In Daewoo a summons was filed in violation of USCIT R. 11 and 81(c) because the attorney of record was not a member 
of the CIT bar at the time he signed the pleading. Daewoo, 11 CIT at ——, 655 F. Supp. at 509. Upon learning of the defect, 
the attorney promptly secured admission to the bar of this Court. The Daewoo court held that that failure to comply with 
the Rules of Court did not constitute jurisdictional defect. Id. at ——, 655 F. Supp. at 511. Moreover, the court declined to 
impose any penalty on the attorney or his client, despite authorization of an “appropriate sanction” for violations of the 
Rule. In this regard, the court noted that “CIT Rule 11, by its terms, * * * does not contemplate that non-compliance voids 
the filing of a pleading” at least where the defect is later remedied. Jd. at ——, 655 F. Supp. at 512. Further, the court char- 
acterized the violation as “a mere technical defect which was promptly cured and which has neither prejudiced nor misled 
anyone.” Id. 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 49, DECEMBER 9, 1987 


The mere fact of exportation from the United States, however, does 
not establish that such exportation occurred under Customs’ super- 
vision as that term is used in the applicable regulations. There is 
nothing to indicate that the shipment of the goods from the recondi- 
tioning facility to the port of export was performed under Customs’ 
supervision. Indeed, as noted by plaintiff, there is nothing to indi- 
cate that the same goods which originally were entered at the Port 
of New York in July, 1979 were exported from the Port of Tampa, 
Florida in September, 1980. Also, no showing was made that expor- 
tation occurred within ninety days of the date of the notice of refus- 
al of admission as required by statute.!° To the contrary, on its face, 
the Transportation Entry suggests export was not timely. In sum, 
defendants’ counsel have not defeated a properly supported summa- 
ry judgment motion by simply directing the Court’s attention, with- 
out anything more, to a document that upon examination fails to 
support the conclusion that timely export occurred under Customs’ 
supervision. 


II 


After tendering payment for the purchase of 350 cartons of 
shrimp for export, Saw Mill wrote to Ward, stating in material part: 
“(w]e at this time, wish to release Ward Foods, Inc. and Kitchens of 
the Ocean from any or all claims, costs, and= [sic] losses from the 
Foods [sic] and Drug Administration or Customs, which can occur 
from the export of this merchandise.” Third-Party Defendant’s Mo- 
tion, Exhibit E. On the basis of this language, Saw Mill moves for 
judgment that, as a matter of law, it did not agree to indemnify de- 
fendants against plaintiffs claim. 

For the purposes of the present summary judgment motion, it is 
not necessary to launch into an extended discussion of principles of 
the law of indemnification. In the Court’s view, it is adequate to ob- 
serve, at this stage, that the terms of the subject agreement are am- 
biguous. Therefore, extrinsic evidence must be received in order to 
determine the scope of this agreement, and to determine whether it 
constitutes a release or an agreement to indemnify. Accordingly, 
these matters are not ripe for determination by way of summary 
judgment. See Bank of America Nat'l Trust & Sav. Ass’n v. Gilla- 
izeau, 766 F.2d 709, 714 (2d Cir. 1985) (reversing grant of summary 
judgment where an ambiguity prevented the trial court from deter- 
mining the scope of a confirmed release, or whether an agreement 
is in fact a release). 


CONCLUSION 


Consistent with the foregoing, the Court grants plaintiff's motion 
for summary judgment against the defendants, and denies defend- 
ants’ cross-motion. Judgment is awarded against Continental and 


10 Although authorized by 21 U.S.C § 381(a), no extensions of time were given to Continental to perform the exportation 
demanded by the notice of refusal of admission. See Plaintiff's Motion, Baish Affidavit at 2 3. 
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National, jointly and severally, in the amount of $29,682.00. Pre- 
judgment interest is awarded in accordance with the rate provided 
in 26 U.S.C. § 6621 (1982). See Utex Int’l Inc., 11 CIT at ——. 659 F. 
Supp. at 254. In exercise of its discretion, the Court determines that 
prejudgment interest should be awarded from November 27, 1984. 
By that date, Continental had received notice that all mitigation 
proceedings were complete and both the principal and surety had 
received several demands for payment. Postjudgment interest is 
awarded in accordance with the rate in 28 U.S.C. § 1961(a) and (b) 
(1982). Id. 

The third-party defendant’s motion for summary judgment is de- 
nied and the Court will conduct further proceedings in order to re- 
solve the third-party claim. 


(Slip Op. 87-117) 


A & A INTERNATIONAL, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 82-7-00984 
Before RE, Chief Judge. 


MEMORANDUM OPINION AND ORDER 


The Customs Service classified certain imported equalizer/booster audio compo- 
nents as “audio-frequency electric amplifiers” under item 684.70, TSUS. The plain- 
tiff contests the classification, claiming that the merchandise is properly classifiable, 
as “[eJlectrical articles * * * not specially provided for * * *. Other,” under item 
688.45, TSUS. 

Held: Plaintiff has not introduced evidence to show that the merchandise was im- 
properly classified, and failed to rebut the presumption of correctness that attaches 
to the government’s determination. The equalizer/boosters were correctly classified 
as “audio-frequency electric amplifiers,” under item 684.70, TSUS. 

[Judgment for defendant; action dismissed.] 


(Decided October 29, 1987) 


Sharretts, Paley, Carter & Blauvelt, P.C. (Peter Jay Baskin), for plaintiff. 

Richard K. Willard, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch (Saul Da- 
vis), for defendant. 


Re, Chief Judge: The question presented in this case pertains to 
the proper classification, for customs duty purposes, of certain mer- 
chandise imported from Japan, Taiwan and Korea, described on the 
customs invoices as “equalizer/boosters,” “booster/equalizers,” or 
“multi-band graphic frequency equalizer/boosters.” 

The merchandise was classified by the Customs Service as “audio- 
frequency electric amplifiers,” under item 684.70 of the Tariff 
Schedules of the United States (TSUS). Consequently, it was as- 
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sessed with duty at a rate of 7.2 or 6.9 per centum ad valorem, de- 
pending upon the date of entry. 

Plaintiff protests this classification and contends that the mer- 
chandise is properly classifiable as “{eJlectrical articles * * * not 
specially provided for: * * *. Other,” under item 688.45, TSUS, duti- 
able at a rate of 5.3 or 5.1 per centum ad valorem, depending on the 
date of entry, if imported from Japan. Plaintiff maintains that, 
under the Generalized System of Preferences, duty free treatment 
should be accorded the merchandise from Taiwan and Korea. 

The pertinent statutory provisions of the tariff schedules are as 
follows: 


Classified Under: 
Schedule 6, Part 5: 


684.70 Microphones, loudspeakers, headphones; audio-frequency 
electric amplifiers; electric sound amplifier sets com- 
prised of the foregoing components; and parts of the fore- 
going articles (including microphone 
stands) 7.2% ad. val. (1980) 

6.9% ad. val. (1981) 


* * * * 


Audio-frequency electric amplifiers 
Claimed Under: 
Schedule 6, Part 5: 


Electrical articles and electrical parts of articles, not spe- 
cially provided for: 


* * * * 


688.45 Other 5.3% ad. val. (1980) 
5.1% ad. val. (1981) 


The question presented is whether, within the meaning of the tar- 
iff provisions, the imported merchandise is dutiable as “audio-fre- 
quency electric amplifiers,” under item 684.70, TSUS, as classified 
by Customs, or as “other electrical articles,” under item 688.45, 
TSUS, as claimed by plaintiff. In order to decide this issue, the 
court must consider “whether the government’s classification is cor- 
rect, both independently and in comparison with the importer’s al- 
ternative.” Jarvis Clark Co. v. United States, 733 F.2d 873, 878, 
reh’g denied, 739 F.2d 628 (Fed. Cir. 1984); see E.R. Hawthorne & 
Co. v. United States, 730 F.2d 1490 (Fed. Cir. 1984). 

After an examination of the merchandise, relevant case law, lexi- 
cographic definitions, and the testimony of record, it is the determi- 
nation of the court that the plaintiff has not overcome the presump- 
tion of correctness that attaches to the government’s classification, 
that the merchandise was correctly classified, and that the classifi- 
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cation is therefore sustained. See 28 U.S.C. § 2639(a)(1) (1982); Jarvis 
Clark Co. v. United States, 733 F.2d at 878; International Compo- 
nents Corp. v. United States, 11 CIT ——, Slip Op. 87-99, at 3-4 
(Aug. 25, 1987). 

The imported “equalizer/boosters” are electrical devices which 
are used solely with automobile audio systems, and have two func- 
tions. One function is to adjust audio-frequency responses of several 
individual bands of sound to conform to the listener’s desired over- 
all sound in the automobile. The other function is to increase the 
amplification level of an audio signal within the audible range of 
frequencies in order to drive loudspeakers. 

The equalizer/boosters utilize a low-level circuit to accomplish 
the multi-band tone adjustment function. Because the input level of 
an existing car radio amplifier is too high to allow the equalizing 
(audio-frequency band response adjustment) function to operate 
properly, the equalizer/boosters initially reduce the normal high in- 
put from the radio to a lower level, thus, allowing the equalizer cir- 
cuits to operate. Once this has been accomplished, the output level 
of the unit would not be sufficient to provide adequate listening vol- 
ume. Hence, the “booster” function of the articles increases the lev- 
el of this signal. 

The booster function of the equalizer/boosters not only makes up 
the reduced wattage but increases it to the level of 20 watts per 
channel. The typical wattage of a factory installed car radio is 
about 3 watts. 

Since plaintiff maintains that the primary function of equalizer/ 
boosters is not the same as the primary function of audio-frequency 
electric amplifiers, plaintiff contends that the articles do not come 
within the common meaning of audio-frequency electric amplifiers. 

Alternatively, plaintiff contends that even if the equalizer/boost- 
ers do function as audio-frequency electric amplifiers they are 
“more than” the articles described in item 684.70, TSUS, because 
their equalizing use constitutes a co-equal or significant function. 
Hence, plaintiff asserts that they cannot be classified as “audio-fre- 
quency electric amplifiers,” under item 684.70, TSUS. 

On the ground that it was not properly introduced at trial, the de- 
fendant has requested the court to strike certain documentary evi- 
dence that plaintiff has included in its post-trial brief. Reference, 
however, was made to these documents during the trial, and the de- 
fendant does not contest that they were established to be a reliable 
source of information. Since these documents are not irrelevant, the 
references and inclusion in plaintiff's post-trial brief are not im- 
proper. See Jimlar Corporation v. United States, 10 CIT——, Slip 
Op. 86-106, at 6 (Oct. 21, 1986). This court has noted that it may 
consider any relevant and reliable information in determining the 
common meaning of a customs classification term, and may disre- 
gard whatever references may be improper. Jd. at 7. 
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In order to determine whether the imported equalizer/boosters 
are audio-frequency electric amplifiers, the court must ascertain the 
meaning of “audio-frequency electric amplifiers” as used by Con- 
gress in the tariff schedules. This inquiry is facilitated by certain 
basic principles of customs law, perhaps the first of which is that, in 
the absence of evidence to the contrary, the meaning of a tariff 
term is presumed to be the same as its common or dictionary mean- 
ing. See Rohm & Hass Co. v. United States, 727 F.2d 1095, 1097 
(Fed. Cir. 1984). Another basic principle is that the “common mean- 
ing of a tariff term is not a question of fact, but a question of law to 
be decided by the court.” Schott Optical Glass, Inc. v. United States, 
82 Cust. Ct. 11, 16, aff'd, 67 CCPA 32, C.A.D. 1239, 612 F.2d 1283 
(1979). It is also well established that the tariff schedules are writ- 
ten in the language of commerce, and the terms used are to be giv- 
en their commercial or common meaning. See Ameliotex, Inc. v. 
United States, 65 CCPA 22, 25, C.A.D. 1200, 565 F.2d 674, 677 
(1977); Esco Mfg. Co. v. United States, 63 CCPA 71, 73, C.A.D. 1167, 
530 F.2d 949, 951 (1976). Consequently, it is clear that the court 
must consider and evaluate judicial authority, lexicographic defini- 
tions, as well as the testimony given at trial, to determine whether 
the imported equalizer/boosters are audio-frequency electric ampli- 
fiers within the meaning of the tariff schedules. 

“Audio-frequency electric amplifiers,” as used in item 684.70, is 
an eo nomine designation. In the absence of demonstrated legisla- 
tive intent to the contrary, an eo nomine designation of an article 
will include all forms of the article. B & E Sales Co., Inc. v. United 
States, 9 CIT 69, 73 (1985); NEC America, Inc. v. United States, 8 
CIT 184, 186, 596 F. Supp. 466, 468 (1984), aff'd, 760 F.2d 1295 (Fed. 
Cir. 1985); Nootka Packing Co. v. United States, 22 CCPA 464, 470, 
T.D. 47464 (1935). The legislative history cannot be said to offer spe- 
cific guidance in ascertaining the meaning of “‘audio-frequency elec- 
tric amplifiers.” Nevertheless, it is clear that the tariff statutes 
were enacted “not only for the present but also for the future, 
thereby embracing articles produced by technologies which may not 
have been employed or known to commerce at the time of the en- 
actment.” Corporation Sublistatica, S.A. v. United States, 1 CIT 120, 
126, 511 F.Supp. 805, 809 (1981); See also Davis Turner & Co. v. 
United States, 45 CCPA 39, 41, C.A.D. 669 (1957). 

In the McGraw-Hill Dictionary of Scientific and Technical Terms 
(3d ed. 1984), audio-frequency amplifier is defined as “[a]n electronic 
circuit for amplification of signals within, and in some cases above, 
the audible range of frequencies in equipment used to record and 
reproduce sound. Also known as an amplifier; audio amplifier.” Id. 
at 123. Amplifier is defined by the same source as “[a] device capa- 
ble of increasing the magnitude or power level of a physical quanti- 
ty, such as electric current or a hydraulic mechanical force, that is 
varying with time, without distorting the wave shape of the quanti- 
ty.” Id. at 69. 
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The Cooke and Markus, Electronics and Nucleonics Dictionary 
(1960) defines audio-frequency amplifier as: 


An amplifier having one or more electron tube or transistor 
amplifier stages designed for amplifying an a-f signal. In a su- 
perheterodyne receiver it follows the second detector, and 
serves to amplify the a-f signal after demodulation. Also used 
separately to amplify the a-f output of a microphone, phono- 
graph, magnetic tape recorder, or other a-f signal source. Also 
called audio amplifier. 


Id. at 31. 

Amplifier is defined in the Institute of Electrical and Electronics 
Engineers Standard Dictionary of Electrical and Electronic Terms 
(2d ed. 1977) as “[a] device that enables an input signal to control 
power from a source independent of the signal and thus be capable 
of delivering an output that bears some relationship to, and is gen- 
erally greater than, the input signal.” Jd. at 19. 

At trial, plaintiff called three witnesses. The first witness, Mr. 
Robert B. Miller, a Vice President of Radio Shack, a division of the 
Tandy Corporation, has had 20 years of experience primarily in 
commercial buying and selling of consumer electrical products. He 
testified that audio amplifiers are “devices that amplify—a low lev- 
el signal and increase the level to a point where it can drive a trans- 
ducer—which could be a head-phone or a speaker system.” Accord- 
ing to Mr. Miller, the equalizer/boosters are not audio amplifiers 
because their primary function is not to increase the level of an au- 
dio signal, but rather, to modify its shape. 

Plaintiff's second witness, Mr. Julian Hirsch, has 32 years experi- 
ence testing and evaluating audio equipment. His reports on the 
equipment are published in Stereo Review, a consumer oriented hi- 
fidelity magazine. Mr. Hirsch testified that the primary function of 
an audio-frequency amplifier is to accept a low-level audio signal 
and to increase it to a higher level, either voltage level of power lev- 
el depending on the application. In his opinion, the equalizer/boost- 
ers are not audio-amplifiers because they are designed to decrease 
as well as increase the level of various audio-frequency bands. 

Mr. Larry Klein, plaintiffs third witness, has been a writer spe- 
cializing in the audio equipment field for a period of 20 years. He 
agreed with the testimony of Mr. Hirsch and Mr. Miller that the 
amplifying aspect of the equalizer/boosters is a “subsidiary function 
that enables them to work as frequency equalizers in a system 
which they could not otherwise work in.” 

According to plaintiff's witnesses, the equalizer must initially re- 
duce the normal high input level from the radio’s amplifier to a saf- 
er level so that the equalizing circuits can operate properly. The 
amplifier portion of the equalizer/boosters is necessary to increase 
the output in order to provide adequate listening volume. 

The plaintiff's witnesses testified that a frequency equalizer does 
not perform the same function as the tone controls of an amplifier 
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because tone controls effect a broad range of frequency bands while 
an equalizer has the ability to increase or decrease the level of nar- 
row or limited bands of frequencies. 

Rather than to rely merely on the statutory presumption of cor- 
rectness that prevails in customs classification cases, the defendant 
submitted credible and reliable evidence to support its contention 
that the merchandise was properly classified by Customs. See NEC 
America. Inc. v. United States, 8 CIT 184, 190-91, 596 F. Supp. 466, 
471 (1984), aff'd, 760 F.2d 1295 (Fed. Cir. 1985). 

The government’s expert witness was Mr. Leonard Feldman, an 
experienced electrical engineer. In addition to a degree in electrical 
engineering, he has had over 30 years experience in the audio field, 
and has authored numerous articles and books on audio equipment. 
Mr. Feldman, who conducts a laboratory in which he evaluates au- 
dio and video equipment, testified that the primary purpose of an 
audio amplifier is “to increase the level of a signal so that it might 
be processed or suitable for application to another device—such as a 
transducer * * *.” He hastened to add, “but that’s only one kind of 
audio amplifier,” and later explained that the term amplifier also 
refers to integrated amplifiers which contain tone controls such as 
bass and treble in a preamplifier section. Mr. Feldman testified that 
the equalizer section of the equalizer/boosters is merely a more so- 
phisticated type of tone control. 

Defendant also introduced the deposition testimony of Mr. Ed- 
mund Legum, plaintiff's designated spokesman for purposes of its 
deposition, and a buyer for Radio Shack who has been employed by 
that company since 1974. Mr. Legum testified that a basic amplifier 
is not designed or intended to change or modify the shape of the au- 
dio signal, but merely increases the power of the signal. He added, 
however, that equalizer/boosters are integrated amplifiers, as op- 
posed to basic ones, because the equalizer makes it possible to con- 
trol certain sound frequencies. Mr. Legum agreed that the equalizer 
operates essentially in the same manner as the tone controls of an 
integrated amplifier, however, in a more refined fashion. 

Plaintiff contends that the equalizer/boosters, as part of their pri- 
mary design, are intended to perform a function which is not en- 
compassed by the generally accepted definition of ‘audio amplifier.” 
In support of its contention plaintiff cites Fanon Electronic Indus- 
tries, Inc. v. United States, 65 Cust. Ct. 542, C.D. 4135 (1970). In 
Fanon, the Customs Court defined audio amplifier as “an amplifier 
used for the purpose of amplifying electrical signals in the frequen- 
cy falling within range of the human ear.” 65 Cust. Ct. at 546. 
Plaintiff relies on this admittedly basic definition for its claim that, 
since the equalizer/boosters are not “used for the primary purpose 
of amplifying electrical signals * * *,” they are not audio-frequency 
electric amplifiers. 

In Fanon, however, the question presented was whether wired in- 
tercoms were to be classified as “telephonic apparatus and instru- 
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ments,” under item 684.62, TSUS, or as “electric sound amplifiers 
sets,” under item 684.70, TSUS. The quoted definition, therefore, 
was merely dicta, and was intended to illustrate that amplifiers are 
not “per se communication” equipment, as are wired intercoms, 
but, rather, are “basically entertainment type of equipment.” Jd. at 
546. 

In view of the conflicting interpretations submitted as to the 
meaning and scope of the pertinent tariff terms, the court has ex- 
amined the Nomenclature for the Classification of Goods in Cus- 
toms Tariffs, generally referred to as the Brussels Nomenclature. 
The “Brussels Nomenclature” or “Brussels” is recognized as a high- 
ly probative source for ascertaining legislative intent, especially 
when the language of the TSUS and Brussels are similar. See 
Toyota Motor Sales, U.S.A. v. United States, 7 CIT 178, 185, 585 F. 
Supp. 649, 655 (1984); Karoware, Inc. v. United States, 77 Cust. Ct. 
112, 119, C.D. 4681, 427 F. Supp. 402, 406-07 (1976), aff'd, 564 F.2d 
77 (Fed. Cir. 1977). In order to utilize the Brussels Nomenclature 
there must be a nexus between the language in the Brussels provi- 
sion and its counterpart in the TSUS. Toyota, 585 F. Supp. at 
185-186; S.G.B. Steel Scaffolding & Shoring Co., Inc. v. United 
States, 82 Cust. Ct. 197, 213, C.D. 4802 (1979). 

In this case, the necessary nexus is clearly present in the classifi- 
cation of the imported equalizer/boosters, as may be noted in the 
structure, wording and enumeration in item 684.70, TSUS. The 
Brussels provision is as follows: 


Section XVI: 


85.14—Microphones and stands therefor; loudspeak- 
ers; audio-frequency electric amplifiers. 


The Explanatory Notes to Heading 85.14 provide in part: 


This heading covers microphones, loudspeakers and au- 
dio-frequency electric amplifiers of all kinds imported sepa- 
rately, regardless of the particular purpose for which such 
apparatus may be designed (e.g., telephone microphones 
and radio receiver loudspeakers). 

The heading also covers sound amplifier sets consisting 
of the three elements mentioned above. 


As set forth previously, TSUS item 684.70 reads as follows: 


Microphones; loudspeakers; headphones; audio-frequency 
electric amplifiers; electric sound amplifier sets comprised 
of the foregoing components; and parts of the foregoing ar- 
ticles (including microphone stands) * * * 


In view of the similarity, reference may be made to the Brussels 
Nomenclature and its Explanatory Notes in order to ascertain the 
legislative intent underlying item 684.70, TSUS. See, e.g., Herbert G. 
Schwarz, dba Ski Imports v. United States, 57 CCPA 19, 21-22, 
C.A.D. 971, 417 F.2d 1391, 1393-94 (1969). 
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The Brussels Explanatory Notes for Heading 85.14 state that 
“{ajudio-frequency amplifiers contain a volume control for varying 
the gain of the amplifier, and also commonly incorporate controls 
(bass boost, treble lift, etc.) for varying their frequency response.” 
Consequently, if the equalizer sections of the imported articles, are 
viewed as controls for varying frequency response, it is clear that 
they are classifiable as audio-frequency electric amplifiers. 

The McGraw-Hill Dictionary of Scientific and Technical Terms 
(3d ed. 1984) defines tone control as “a control used in an audio-fre- 
quency amplifier to change the frequency response so as to secure 
the most pleasing proportion of bass to treble; individual bass and 
treble controls are provided in some amplifiers.” Jd. at 1656. The 
Institute of Electrical and Electronics Engineers Standard Diction- 
ary of Electrical and Electronic Terms (2d ed. 1977) and the Cooke 
and Marcus, Electronics and Nucleonics Dictionary (1960) also con- 
tain definitions of tone controls which indicate that they are compo- 
nents of audio amplifiers for altering or varying frequency re- 
sponse. The plaintiff states that the function of an equalizer is “to 
adjust the relative amplification of different frequencies within the 
audio range.” Hence, it is evident that equalizers perform the same 
function as tone controls. 

After careful consideration of the testimony of the witnesses, lexi- 
cographic definitions, and all other pertinent sources, the court can- 
not agree that the equalizer/boosters are not embraced within the 
meaning of “audio-frequency electric amplifiers.” 

Although the parties disagree on the “primary purpose” of the 
equalizer/boosters, it is clear that they perform the function of an 
audio-frequency electric amplifier, to increase the amplification of 
signals within the audible range of frequencies in equipment such 
as a car radio. Furthermore, these equalizer/boosters do not merely 
restore the level of wattage lost by utilization of the equalization 
circuits, but may increase it five times the level of an ordinary car 
radio to 20 watts per channel, clearly the function of an audio-fre- 
quency electric amplifier. 

It is significant that the lexicographic definitions examined, and 
the expert testimony of Mr. Feldman indicate clearly that it is not 
uncommon for amplifiers to contain one or more tone controls to 
adjust the amplification of frequencies. The Brussels Nomenclature 
and its Explanatory Notes are also persuasive to show that the leg- 
islative intent was to bring articles such as these equalizer/boosters 
within the definition of audio-frequency electric amplifiers. The 
Brussels Nomenclature specifically refers to “audio-frequency elec- 
tric amplifiers of all kinds * * *,” and expressly states that these 
articles “commonly incorporate controls (bass boost, treble lift, etc.) 
for varying their frequency response” (emphasis added). 

It is also noteworthy that plaintiff's marketing literature, its own- 
er’s and service manuals, as well as its personnel, regularly refer to 
equalizer/boosters as simply “amplifiers or boosters,” terms recog- 
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nized by both parties to mean power amplifiers. For example, one 
Radio Shack owner’s manual describes similar merchandise as a 
“booster” or “equalizer/booster” interchangeably. While these 
statements or descriptions are not conclusive, they are nonetheless 
evidence of industry usage, particularly when they contradict the 
plaintiff's present position in this litigation. See B & E Sales Co. v. 
United States, 9 CIT at 73; NEC America, Inc. v. United States, 8 
CIT at 190, 596 F. Supp. at 470-71 (1984), aff'd, 760 F.2d 1295 
(1985). 

In view of the extensive expert testimony, it may be well to indi- 
cate that expert testimony as to the common meaning of a tariff 
term is merely advisory. It may, however, be probative when sup- 
ported by lexicographic and technical sources. See NEC America, 
Inc. v. United States, 8 CIT at 190, 596 F. Supp. at 471. Although 
counsel tried this case with competence and zeal, and all of the wit- 
nesses shed light on the questions presented, the court found the 
testimony of Mr. Feldman, the defendant’s expert, reliable, clear, 
and convincing. See Schott Optical Glass, Inc. v. United States, 82 
Cust. Ct. at 24, 468 F. Supp. at 1326; see also Oak Laminates v. 
United States, 8 CIT 300, 301, 601 F. Supp. 1031, 1032 (1984). In ad- 
dition to academic credentials and years of experience in the field of 
audio equipment, Mr. Feldman’s testimony explained the primary 
importance of the imported article as an audio amplifier, and of the 
equalizer as a more sophisticated tone control. Upon careful consid- 
eration of the evidence presented, the court holds that the “equaliz- 
er/boosters” articles are described within the common meaning of 
“audio-frequency electric amplifiers” for customs classification 
purposes. 

Plaintiff also contends that, even if the equalizer/boosters per- 
form the function of “‘audio-frequency electric amplifiers” and come 
within their common meaning, they are not properly classifiable 
under item 684.70, TSUS, because they are “more than” audio am- 
plifiers. Plaintiff attempted to support this claim with testimony 
that the equalizer is not an incidental function, but, rather, a signif- 
icant or co-equal function of the article. Plaintiff presented evidence 
that the equalizer portion of the merchandise is emphasized as a 
selling point, and that several trade publications provide a section 
for “equalizer/boosters” separate from “amplifiers.” Plaintiff ar- 
gues that since a customer may purchase an equalizer and an am- 
plifier separately, that the articles are a combination article having 
two co-equal, or at least significant functions. 

It is not questioned that, for tariff purposes, a combination or 
multifunction article is not classifiable under a specific statutory 
provision which describes only one of those features or functions 
since it is “more than” the article described. See Sanyo Electric Inc. 
v. United States, 84 Cust. Ct. 167, 174, 496 F. Supp. 1311, 1316-17 
(1980), aff'd, 68 CCPA 14, 642 F.2d 435 (1981). In Robert Bosch Corp. 
v. United States, 63 Cust. Ct. 96, C.D. 3881 (1969), the Customs 
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Court described the “more than” principle of customs law as 
follows: 


The principle is well settled that where an article is in charac- 
ter or function something other than as described by a specific 
statutory provision—either more limited or more diversi- 
fied—and the difference is significant, it cannot find classifica- 
tion within such provision. It is said to be more than the article 
described in the statute. 


Id. at 103-04. 

As may be gleaned from this oft-quoted general statement and a 
large quantity of case law, an incidental, subordinate, or secondary 
function which relates to an article’s predominant use, does not 
make that article “more than” the article named in the tariff provi- 
sion. See Trans-Atlantic Co. v. United States, 60 CCPA 100, 103, 471 
F.2d 1397, 1398-99 (1973); Eastalco Aluminum Co. v. United States, 
10 CIT ——, Slip Op. 86-96, at 8 (Sept. 23, 1986); ASEA, Inc. v. 
United States, 7 CIT 128, 131, 587 F. Supp. 1072, 1073-74, aff'd, 748 
F.2d 676 (1984). 

Although the equalizer/boosters perform two functions, the court 
is convinced that the equalizing or tone control function is a subsid- 
iary function, and that the audio-frequency amplification is the pri- 
mary function. All of the evidence indicates that it is common for 
an audio-frequency electric amplifier to contain one or more tone 
controls. The amplification function of the imported merchandise is 
indisputably of major importance to the use of the articles by con- 
sumers. Moreover, the court is not persuaded that the tone controls 
included in the imported articles are significantly distinguishable 
or different from the tone controls contemplated by the definition 
or description of the article. 

It may be added that merely because some trade magazines pro- 
vide a separate section for equalizer/boosters and amplifiers is in no 
way dispositive since other trade magazines group the articles to- 
gether. Moreover, all of these sources allowed for frequency altera- 
tion in articles called “amplifiers.” 

Since it is the primary function of an item which governs its clas- 
sification, it is the conclusion of the court that the equalizer/boost- 
ers are not “more than” audio-frequency electric amplifiers for Cus- 
toms classification purposes. See Tridon v. United States, 5 CIT 
167,169 (1983); see also E. Green & Son v. United States, 59 CCPA 
31, C.A.D. 1032, 450 F.2d 1396, 1399 (1971). 

Finally, plaintiff also contends that when the “tone controls are 
expanded to such an extent and have a role of such significance as 
to alter the very nature and function of the original article, a new 
and different article is created.” Surely, this argument is not appli- 
cable to this case. When the difference in an article is in the nature 
of an improvement, and the essential character is preserved or only 
incidentally altered, the statutory designation of the article still ap- 
plies and determines its Customs classification. See Robert Bosch 
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Corp., 63 Cust. Ct. at 104. While the addition of equalizers may be 
an improvement on the imported articles, the articles are still basi- 
cally used as amplifiers and, therefore, are classifiable as audio-fre- 
quency electric amplifiers. 

Since the court holds that plaintiff has not rebutted the presump- 
tion of correctness, and that the equalizer/boosters are properly 
classifiable as “audio-frequency electric amplifiers,” under item 
684.70, TSUS, plaintiff's claims are denied, and the action is dis- 
missed. Judgment will issue accordingly. 


(Slip Op. 87-118) 


TIMKEN Co., PLAINTIFF v. UNITED STATES, MALCOLM BALDRIDGE, SECRETARY 
oF CoMMERCE, LIONEL H. OLMER, UNDER-SECRETARY FOR INTERNATIONAL 
TRADE ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE, LARRY Braby, 
ASSISTANT SECRETARY FOR INTERNATIONAL TRADE ADMINISTRATION, U.S. 
DEPARTMENT OF COMMERCE, GARY N. Horuick, Deputy AssIsTaNT SECRE- 
TARY FOR ImporT ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE, LEON- 
ARD M. SHampon, Director, OFFICE OF COMPLIANCE, INTERNATIONAL 
TRADE ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE, JOHN 
KUuGELMAN, Director, ANTIDUMPING ORDER COMPLIANCE DIvIsION, INTER- 
NATIONAL TRADE ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE, J. LIN- 
NEA BUCHER, COMPLIANCE OFFICER, ANTIDUMPING ORDER CoMPLIANCE Divi- 
SION, INTERNATIONAL TRADE ADMINISTRATION, U.S. DEPARTMENT OF Com- 
MERCE, DEFENDANTS, AND NTN BearING Corp. OF AMERICA, INTERVENOR 


Court No. 82-6-00890 


Before MALEtz, Senior Judge. 
(Dated October 29, 1987) 


On MOTIONS FOR JUDGMENT ON THE AGENCY RECORD AND FOR REMAND 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, and James R. Can- 
non, Jr., on the briefs) for plaintiff. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Civil Division, Commercial Litigation Branch (Velta A. Meln- 
brencis on the briefs) for defendants. 

Barnes, Richardson & Colburn (James H. Lundquist, Robert E. Burke, Donald J. 
Unger, and Thomas M. Keating on the briefs) for intervenor. 


OPINION AND ORDER 


Matetz, Senior Judge: In 1982, the International Trade Adminis- 
tration of the Department of Commerce (“ITA” or “agency’”’) issued 
a final determination revoking a dumping finding on tapered roller 
bearings and component parts (“TRBs”) made in Japan by NTN 
Toyo Bearing Company (“NTN”) and distributed by NTN’s subsidi- 
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ary, NTN Bearing Corporation of America (“NBCA”). Plaintiff, The 
Timken Company, an American manufacturer of TRBs, commenced 
the present action, challenging the ITA determination. Upon mo- 
tion by the government, unopposed by Timken, the court remanded 
for further consideration by the ITA. The ITA’s recalculation upon 
remand revealed only de minimis dumping margins. The case again 
came before the court on motion by Timken and, upon request of all 
parties, the court again remanded to the ITA. Timken Co. v. United 
States, 10 CIT ——, 630 F. Supp. 1327 (1986). In its order of remand, 
the court directed the ITA to (1) collect and review additional home 
market sales data for the period of time that had previously been 
reviewed by the ITA, April 1, 1978 through November 14, 1978; (2) 
collect and review data for an additional period of time extending 
up to the date of the ITA’s preliminary determination, February 27, 
1981; (3) reassess proper TRB model comparisons; (4) review the ac- 
curacy of all pertinent NTN production costs; (5) correct all errors 
previously made; and (6) recalculate dumping margins. 630 F. Supp. 
at 1350. 

Upon remand, the ITA found a margin of 7.79 percent for NTN 
for the period April 1, 1978 through February 27, 1981, and so re- 
scinded its earlier revocation of the dumping finding. Final Results 
of Second Redetermination on Court Remand, The Timken Company 
v. United States, Court No. 82-6—00890, at 38 (Jan. 28, 1987) (“‘Sec- 
ond Redetermination”). The case is again before the court, with all 
parties seeking yet another remand to the ITA. Timken, although 
approving the rescission of the revocation, argues that the agency 


made methodological and other errors. NBCA contends both that 
the agency made numerous errors and that it erred in rescinding. 
The government acknowledges that the ITA made certain errors in 
its calculations. Upon consideration of the entire record, the court 
concludes that another remand is necessary. 


1. Best Information 


The court, in its previous order, directed the ITA to collect addi- 
tional home market sales data and cost of production data for April 
1, 1978 through November 14, 1979 (“earlier period’’), and for No- 
vember 15, 1979 through February 27, 1981 (“later period”). 630 F. 
Supp. at 1332-41, 1350.1 Upon remand, the ITA was advised that 
NTN had disposed of all its home market sales data for the earlier 
period, but had available home market sales data for the later peri- 
od. United States sales data for both periods was already on the 
agency record or placed on the record. Cost of production data for 


1 Collection of additional home market data for the earlier period was necessary to enable the ITA to make a determina- 
tion of what TRB models sold in the home market during that period were “such or similar” to those sold in the United 
States. The ITA had previously asked NTN to select the most similar home market models, and the administrative record 
therefore contained verified data only on identical and similar models selected by NTN. The court found that the ITA had 
abdicated its responsibility to itself select models to be compared, and so remanded for collection of complete home market 
data to permit the agency to make that selection. 630 F. Supp. at 1336-40. Collection of home market data for the later pe- 
riod was necessary to enable the ITA to review data up to the date of its preliminary determination, February 27, 1981. 630 
F. Supp. at 1332-34; Freeport Minerals Co. v. United States, 776 F.2d 1029 (Fed. Cir. 1985). The court also ordered review of 
all pertinent cost of production data for both periods. 630 F. Supp. at 1336 & n.4, 1350. 
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neither period was available but was available for March 1, 1984 
through September 30, 1984.? 

Because NTN was unable to provide requested home market sales 
data for the earlier period and was unable to provide cost of produc- 
tion data for either period, the ITA relied on “best information 
available” to calculate dumping margins. See 19 U.S.C. §1677e 
(1982 & Supp. III 1985); Second Redetermination 3, 13-16. It used as 
best information the home market sales data and United States 
sales data provided by NTN for the later period, November 15, 1979 
through February 27, 1981, and the cost of production data for 
March 1 through September 30, 1984. Dumping margins calculated 
on the basis of this data were used as margins for the entire period 
under review. See Second Redetermination 3. The agency verified 
all information relied upon. Both NBCA and Timken contend that 
the ITA erred in its determination of what constituted best 
information. 


A. NBCA’s Contentions 


NBCA asserts that the verified home market and United States 
sales data for the earlier period that was already on the agency 
record should have been used as best information for that period.® 
However, a primary reason for the last remand was that the home 
market data for the earlier period, although verified, was so incom- 
plete as to prevent the agency from making statutorily mandated 
determinations of what constituted “most similar” merchandise. See 
630 F. Supp. at 1336-40. Had the ITA nonetheless relied upon that 
data on remand, it would have perpetuated the error the case was 
remanded to correct.‘ Nor did the ITA err in deciding not to use the 
complete United States sales data on the agency record for the ear- 
lier period. That decision was based on the reasonable conclusion 
that margins were best calculated by comparing contemporaneous 
data, rather than by comparing United States data with home mar- 
ket data from a later period. See Second Redetermination 16; Matsu- 
shita Electrical Industrial Co. v. United States, 750 F.2d 927, 933 
(Fed. Cir. 1984) (question is whether administrative conclusion is ra- 
tional); cf. Ceramica Regiomontana, S.A. v. United States, 10 CIT 
——, ——,, 636 F. Supp. 961, 967 (1986) (where information provided 
by foreign government proved inaccurate in important respects ITA 
“2 The representations of NTN made in affidavits and briefs indicate that the data was disposed of in good faith and in the 
ordinary course of business, and the court will not on this record conclude that there was bad faith on the part of NTN. The 
court takes into consideration not only NTN’s specific representations regarding the destruction of the documents, but also 
the fact that the information requested included data up to seven-and-a-half years old, previously requested portions of 
which had already been verified, and the fact that the information requested covered a period for which the ITA had origi- 
nally issued a revocation. The procedural history of this case may, however, serve to alert potential respondents that even 
very old data pertaining to merchandise concerning which an antidumping order has been revoked, may yet end up being 

uired in ITA proceedings. 

Additionally, NBCA argues that cost of production data from March 1 through September 30, 1984, although properly 


used as best information, should have been “deflated” to better approximate production costs for the period under review. 
See infra, at 11. 

4 NBCA notes that part of the earlier period home market sales data on the agency record pertained to identical, rather 
than to similar, TRB models. It contends that that data, at least, should have been used as best information, because no de- 
termination of “similarity,” and therefore no additional home market sales data, was necessary regarding identical models. 
The ITA has concluded, however, that it is not possible to ascertain whether the data in the agency record regarding identi- 
cal models reflects all home market sales of those models. Since the agency could no longer verify that in fact all relevant 
data on the identical models had been submitted, the agency acted reasonably in declining to use that data as best 
information. 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 21, NO. 49, DECEMBER 9, 1987 


was under no obligation to use it), aff'd, 810 F.2d 1137 (Fed. Cir. 
1987). 


B. Timken’s Contentions 


Timken argues that the ITA should not have used any data pro- 
vided by NTN as “best information.” However, nothing in 19 U.S.C. 
§ 1677e, requiring use of “best information,” precludes reliance on a 
respondent’s data. See 19 U.S.C. 1677e; Budd Co. v. United States, 1 
CIT 67, 75, 507 F.Supp 997, 1003-04 (1980) (“best information avail- 
able” may include all information that is accessible or may be ob- 
tained, whatever its source). Moreover, the agency determinations 
cited by Timken merely establish that the agency has often relied 
on data other than a respondent’s data; they do not establish, as 
Timken contends, that there is an agency policy of never relying on 
a respondent’s data.® Indeed, ITA decisions indicate to the contrary 
that the agency has used verified respondents’ data as best 
information.® 

The ITA was therefore not barred from using NTN’s data as best 
information nor did it abuse its discretion in relying on that data. 
Timken argues that in any event better sources of information 
were: (1) a market research report Timken had submitted; (2) cer- 
tain information on home market sales contained in “Section A” of 
NTN’s original questionnaire response; or (3) the highest dumping 
margin of another respondent. However, the ITA not unreasonably 
concluded that Timken’s market research report was unreliable’ 
and that use of the Section A information would have been inappro- 
priate because it contained only aggregate figures reflecting sales of 
merchandise which were not all of the same general class or kind as 
the merchandise under review. See Second Redetermination 14-16. 
With regard to Timken’s contention that the ITA should have used 
the highest dumping rate of another respondent, the record shows 
that the ITA was under the impression that no specific dumping 
rate was available, id. at 15; Timken did not bring the existence of 
such a rate to the agency’s attention. Timken therefore acts too late 
in only now bringing the existence of an applicable rate to the agen- 
cy’s and the court’s attention. See United States v. L.A. Tucker 

5 Timken’s reliance on Large Power Transformers from Italy, 49 Fed. Reg. 31,313 (Dep’t Comm. 1984) (final results of ad- 
min. review), and on the opinion reviewing that decision, Ansaldo Componenti, S.p.A. v. United States, 10 CIT ——, 628 F. 
Supp. 198 (1986), is misplaced. A primary factory in both the agency’s and the court’s decisions in that case was the persis- 
tent untimeliness of the respondent in providing any responses at all to the agency. See 49 Fed. Reg. at 31,314; 628 F. Supp. 
at 205-06. Additionally, that case did not present a situation in which complete and verified sales data covering a lengthy 
period of time had been made available by the respondent, as is the case here. 

5 See, e.g., Certain Stainless Steel Sheet and Strip Products from Spain, 49 Fed. Reg. 35,538, 35,538-39 (Dep’t Comm. 1984) 
(final determination) (agency used best information to determine starting prices in both markets but used verified data 
from respondent for items including ocean freight rate, transportation, handling and brokerage); Industrial Nitrocellulose 
from France, 48 Fed. Reg. 21,615, 21,617 (Dep’t Comm. 1983) (final determination) (where requested profit and loss state- 
ment for specific product not provided because not maintained by respondent, other detailed data provided by respondent 
used by ITA); cf. Certain Electric Motors from Japan, 52 Fed. Reg. 1,216, 1,216-17 (Dep’t Comm. 1987) (prelim. results) (in 
preliminary review, ITA used the complete portions of response as the best information available for the incomplete por- 
tions of response; for period for which no information supplied, ITA relied on most recent assessment rate for the firm); Cer- 
tain Steel Products from France, 47 Fed. Reg. 35,656, 35,658-59 (Dep’t Comm. 1982) (prelim. determination) (if certain re- 
quested information not received from respondents, agency might use none or “only some” of the partial information re- 
ceived); Certain Steel Products From the Federal Republic of Germany, 47 Fed. Reg. 35,650, 35,654-55 (Dep’t Comm. 1982) 
(prelim. determination) (same). 

7 Timken complains that the agency should have alerted it during the last remand to the perceived unreliability of the 


report so that it could have remedied the problem. However, Timken was fully aware of the agency’s position regarding the 
report and had thoroughly canvassed that issue in memoranda filed with the court on the previous appeal. 
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Truck Lines, Inc., 344 U.S. 33, 37 (1952) (courts should not topple 
over administrative decisions unless administrative body not only 
erred but erred against objection made at time appropriate under 
its practice). Moreover, the ITA’s selection of best information was a 
reasonable exercise of its discretion. See Matsushita Electric Indus- 
trial Co., supra, 750 F.2d at 933. 


2. Deflation of Production Costs 

Because production cost data for the period under review was not 
available, the ITA used production cost data from 1984. NBCA ar- 
gued that those 1984 costs should be deflated to more closely ap- 
proximate actual costs from 1978 through 1981. The agency refused 
to use the suggested deflation ratios on the ground that it could not 
verify their applicability to NTN’s own experience. Second Redeter- 
mination 32-33. This was reasonable particularly since NTN could 
provide no cost document that would have enabled the agency to as- 
certain that inflation rates in Japan had indeed been reflected in 
NTN’s actual costs. 


3. Authority to Rescind 
The Second Redetermination states: 


Under section 776(a) of the Tariff Act of 1980, as amended * * * 
and the Department’s practice, the Department must verify all 
information relied on in making a revocation * * *. Since the 
data from this period are necessary for an affirmative determi- 
nation to revoke, and since those data are unavailable for re- 
view and verification, the Department is rescinding the partial 


revocation. 


Second Redetermination 2 (emphasis added). NBCA asserts that the 
ITA improperly relied upon section 776(a), which provides that the 
ITA shall verify all information it relies upon in revoking an an- 
tidumping duty order.’ Tariff Act of 1930, § 776(a), as amended by 
the Trade Agreements Act of 1979, 19 U.S.C. § 1677e(a) (Supp. III 
1985). The portion of section 776 so providing did not become effec- 
tive until 1984. Pub. L. 98-573, tit. VI, § 626(a), 98 Stat. 3042 (1984), 
19 U.S.C. § 1671 note (Supp. III 1985) (amended 1986). NBCA con- 
tends that only those verification requirements in effect as of 1982, 
when the dumping order was revoked, should have been relied up- 
on, and claims that the ITA’s reliance on section 776(a) therefore 
gave that section an improper retroactive effect. 

The court need not determine whether section 776 has retroactive 
effect because verification was required in 1982 as well as in 1984. 
The 1982 revocation was made during a section 751 annual review 
proceeding; verification was required in such proceedings. 19 U.S.C. 
§ 1677e(a) (1982), amended by 19 U.S.C. 1677e(a) (Supp. III 1985); 
Tariff Act of 1930, § 751, as amended by the Trade Agreements Act 
of 1979, 19 U.S.C. § 1675 (1982), amended by 19 U.S.C.A. § 1675 
“8 Another argument made by NBCA is that by rescinding the revocation, the agency overstepped the bounds of the judi- 


cial mandate on the last remand. Given that the remand order directed recalculation of dumping margins by the agency, 
and that the agency then found more than de minimis dumping margins, this argument is without merit. 
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(West Supp. 1987); Al Tech Specialty Steel Corp. v. United States, 
745 F.2d 632 (Fed. Cir. 1984) (section 1677e(a) requires verification 
in section 751 proceedings). Consequently, even assuming, arguen- 
do, that the ITA erred in relying on section 776(a), that error did 
not affect NBCA’s substantive rights. 


4. Use of Similar Merchandise 


Both Timken and NBCA object to the methodology that the ITA 
used to determine what constituted “such or similar” merchandise. 
Timken argues that the ITA’s reliance on “dynamic load rating” as 
a criterion for selecting similar merchandise was unreasonable and 
that the agency should have relied instead on “system life.” NBCA 
argues that the ITA acted improperly in treating “special feature” 
bearings sold in the home market as “similar” merchandise. 


A. Dynamic Load Rating—System Life 


Before establishing the criteria for choosing similar merchandise, 
the ITA held discussions with both Timken and NBCA. Subsequent- 
ly, it settled on three characteristics significant to model matching 
of TRBs: (1) inside diameter; (2) outside diameter; and (3) dynamic 
load rating. Second Redetermination 10. Dynamic loan rating is the 
number of hours of performance that can be expected from a given 
bearing under a standard number of revolutions per hour. It is a 
function of such bearing features as width, number of rollers, 
length of rollers, angle of rollers, and metallurgical content. Jd. at 
11. 

Timken contends that system life would have been a better third 
criterion, arguing, inter alia, that bearings which have similar dy- 
namic load ratings can have vastly different system lives and that 
system life, not dynamic load rating, is the criterion most relied up- 
on by customers. The government acknowledges that system life 
might have been a reasonable method for determining similarity 
but argues that: (1) use of dynamic load rating was also reasonable; 
(2) the agency’s initial decision to use dynamic load rating was 
based in part on the fact that Timken itself had appeared to equate 
dynamic load rating with system life; and (3) Timken did not bring 
system life to the agency’s attention in a sufficiently timely manner 
to permit it to take system life into account, and failed to provide 
the ITA with sufficient information on system life. 

The question before the court is not whether system life would 
have been a reasonable criterion for determining similarity but 
rather whether the ITA’s reliance on dynamic load rating was rea- 
sonable. The court finds that is was. See Melamine Chemicals, Inc. 
v. United States. 732 F.2d 924, 928 (Fed. Cir. 1984) (agency’s inter- 
pretation of statute sustained unless unreasonable). As noted, dy- 
namic load rating is a function of a number of significant bearing 
features. Also, it is a standard rating within the industry and NTN 


® Verification in section 751 proceedings is now necessary only in certain circumstances. See 19 U.S.C. § 1677e(aX3) (Supp. 
III 19865). 
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could be expected to maintain model-by-model data regarding it. 
What is more, on the facts of this case, it appears that Timken ac- 
ted untimely in bringing its contentions to the agency’s attention. 


B. “Special Feature” Bearings 


NBCA contends that the ITA, in determining what constituted 
“similar merchandise,” failed to consider one of the statutorily 
required factors, namely “commercial value.” 19 U.S.C. § 1677(16) 
(1982).”° It argues that certain “special feature” bearings should not 
have been considered similar to bearings sold in the United States 
because they were different in, among other things, commercial 
value. 

The relevant statute provides that to be deemed “similar,” mer- 
chandise must be produced in the same country as the subject mer- 
chandise; be like the subject merchandise in component materials 
and in the purposes for which used; and be “approximately equal in 
commercial value” to that merchandise. 19 U.S.C. § 1677(16) (em- 
phasis added). As noted, the ITA used inside diameter, outside di- 
ameter, and dynamic loan rating as its three criteria for determin- 
ing similarity, with dynamic loan rating reflecting a number of oth- 
er significant characteristics. The Second Redetermination does not 
indicate that “commercial value” was among the factors considered. 

It may be that the agency considered commercial value to be a 
function of the criteria that it specifically enumerated, so that a 
finding of approximately equal commercial value is implicit in the 
ITA’s determination of similarity. However, the court cannot deter- 
mine from the record whether the agency did in fact consider com- 
mercial value. The case is therefore remanded for a determination 
of whether merchandise compared was of approximately equal com- 
mercial value. 

NBCA further alleges that the ITA improperly placed a burden 
on it to establish that its special feature bearings did not constitute 
similar merchandise, thereby abdicating the agency’s responsibility 
to itself determine similarity or lack of similarity.!! The court can- 
not agree that the ITA placed an improper burden on NBCA. The 
agency had made an initial and reasoned determination of what 
constituted similar merchandise.!2 Having made that determina- 
tion, it was not then improper for the ITA to require a party con- 
testing its chosen method to present evidence in support of its con- 


10 This section, 19 U.S.C. § 1677 (1982), was enacted as part of the Trade Agreements Act of 1979 ("1979 Act”). The 1979 
Act repealed the 1921 Act. See 1979 Act, Pub. L. No. 96-39, tit. 1, § 106, 93 Stat. 193. However, the provisions of not only 
the 1979 Act but also of the Antidumping Act of 1921 ("1921 Act”), ch. 14, tit. II, 42 Stat. 11, are here applicable, in view of 
the ITA’s review of TRB entries occurring both before and after January 1980. See 1979 Act, Pub. L. No. 96-39, tit. 1, 
§$§ 106-107, 93 Stat. 193. The 1921 Act was in large part reenacted by the 1979 Act, see H.R. Rep. No. 317, 96th Cong., Ist 
Sess. 59 (1979), and contained an equivalent definition of similar merchandise. 1921 Act, § 212(3), as amended (previously 
codified at 19 U.S.C. § 170a(3) (1976)). The court will specifically discuss the provisions of the 1921 Act only when discussion 
is necessitated by the arguments of the parties. References to the 1921 Act will be to the volume of the United States Code 
in which they formerly appeared. 

11 In its Second Redetermination, the ITA stated: 


We requested NTN to justify claimed exclusions of a feature bearings. Except with regard to double row bear- 
ings, NTN discussed only the general nature of the differences ee ae feature bearings and other bearings, 
and provided no examples to demonstrate that these bearings were so different from other bearings in physical char- 
acteristics, production costs, or uses to justify their exclusion from consideration as similar merchandise. 


Second Redetermination 31. 
12 With the caveat that it may not have considered “commercial value.” See supra, at 14-16. 
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tentions. Cf. Administrative Procedure Act, 5 U.S.C. § 556(d) (1982); 
Environmental Defense Fund, Inc. v. E.P.A., 548 F.2d 998, 1013-18 
(D.C. Cir. 1976) (proponent of a rule or order or the denial thereof 
has burden of coming forward with evidence), cert. denied, 431 U.S. 
925 (1977). 


5. Level of Trade 


On the last remand the ITA selected what constituted most simi- 
lar merchandise for purposes of comparison with merchandise sold 
in the United States. In doing so, it did not intend, in determining 
similarity, to consider the level of trade at which the merchandise 
had been sold, but rather intended to later make appropriate ad- 
justments for any differences in level of trade. However, a computer 
error caused level of trade to in fact be considered as a factor in the 
agency’s determination of similarity. The government and Timken 
both ask that the case be remanded for correction of this computer 
error. NBCA argues against such a remand, contending that level of 
trade is indeed a relevant factor is a determination of similarity. 
According to NBCA, sales of home market merchandise at a level of 
trade different from that at which United States merchandise is 
sold may reflect differences in “commercial value” such that the 
merchandise may not be considered similar. See 19 U.S.C. 
§ 1677(16); 19 C.F.R. § 353.19. 

The ITA’s decision not to consider level of trade in ascertaining 
similarity was reasonable. Nothing in the statute setting forth the 
criteria to be considered by the agency in determining similarity in- 
dicates that level of trade is a relevant, much less a determinative, 
factor. See 19 U.S.C. § 1677b(a)(1)(A) (Supp. III 1985); id. § 1677(16) 
(1982).15 However, since the computer error undermined the agen- 
cy’s methodology on this score, the case is remanded for correction 
of the error after which the ITA will make any necessary allowance 
for differences in level of trade. 


6. Splitting of Sets 
A. NBCA’s Contentions 


Each TRB possesses a cup and a cone. In the United States mar- 
ket, NBCA sells some cups and cones separately and some in sets. 
In the home market, however, the bulk of the TRB models are sold 
in sets. Because of this, when the ITA sought to compare the prices 
of cups and cones sold separately in the United States with prices of 
“such or similar” home market cups and cones, it found in a num- 
ber of instances that such or similar models had been sold in the 
home market only in sets. The agency then compared prices of the 
cups or cones sold separately in the United States with the prices of 
cups or cones sold in sets in the home market by prorating the 
“13 Tt is conceivable, of course, that if home market and United States sales of merchandise were consistently made at dif- 
ferent levels of trade that would be some indication that the sales were not of similar merchandise. However, not only is 


there no indication that that is the case here, the effect of the ITA’s computer error was to make level of trade a key factor 
in the agency’s determination of similarity. 
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value of sets according to the relative production costs of the compo- 
nent cup and cone.'* Second Redetermination 7-8. 

NBCA contends that by treating home market sales of sets as 
sales of individual cups and cones for purposes of establishing a 
home market price, the ITA failed to follow the guidelines con- 
tained in 19 U.S.C. § 1677b(a)(1)(B): 


In the ascertainment of foreign market value for the purposes 
of this subtitle no pretended sale or offer for sale, and no sale 
or offer for sale intended to establish a fictitious market, shall 
be taken into account. 


19 U.S.C. § 1677b(a)(1)(B) (1982). In effect, NBCA argues that there 
is no “price” for either a cup or a cone sold as part of a set, but only 
a “price” for the set as a whole. Consequently, say NBCA, the ITA, 
by assigning prices to individual cups and cones based on relative 
production costs, created “pretended sale(s)” and “sale(s) * * * in- 
tended to establish a fictitious market,” in violation of the statute. 
According to NBCA, there are no home market sales of individual 
cups or cones at any non-pretended price, and the ITA therefore 
should have used constructed value for all home market sales. See 
19 U.S.C. § 1677b(e) (1982 & Supp. III 1985). 

NBCA is incorrect in asserting that by splitting sets the ITA used 
“pretended sale(s)” to determine foreign market value. The sales of 
the cups and cones in the home market were not pretended; they 
were legitimate sales to legitimate customers that actually took 
place. Nor can section 1677b(a)(1)(B) reasonably be interpreted as 
preventing the ITA from determining prices of home market mer- 
chandise whenever that merchandise was sold together with other 
merchandise for a single price. That section appears intended to 
prevent foreign manufacturers from using misleading invoices or 
other practices to circumvent the anti-dumping law. See H.R. Conf. 
Rep. No. 79, 67th Cong., 1st Sess. 11 (1921) (purpose of section is to 
prevent the establishment of a fictitious market value by other 
than bona fide sales). Not only does the ITA’s interpretation, per- 
mitting it to split sets, not permit such circumvention, it discour- 
ages it. In the absence of the agency’s practice of splitting sets and 
determining prices based on relative production costs, NTN could 
have compelled use of constructed value simply by selling sets in 
one market and single cups and cones in the other. See Certain Elec- 
tric Motors from Japan, 49 Fed. Reg. 32,627, 32,628-29 (Dep’t 
Comm. 1984) (final admin. review) (ITA chose system sales as the 
basis for comparison to prevent the possibility of disguised mar- 
gins). The court declines to read section 1677b(a)(1) to permit such 
control by foreign manufacturers of the manner in which foreign 
market value is determined. 


14 In determining the relative production costs of cups and cones, the ITA made adjustments to standard costs for actual 
cost variances attributable to differences in production runs geared toward sets. 
15 The equivalent provision of the 1921 Act is section 205(a), as amended, 19 U.S.C. § 164(a) (1976). 
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NBCA argues in the alternative that if the ITA’s splitting of sets 
was lawful, the ITA should have combined sales prices of the cups 
and cones sold individually in the home market to determine a 
weighted average foreign market value for sets. The ITA responds 
that it was willing to aggregate prices in this fashion but could not 
do so because NBCA did not supply a list of models to be aggregat- 
ed. The court has reviewed the administrative record and finds that 
the ITA requested the necessary information and that NBCA nei- 
ther provided it nor requested additional time to do so. Consequent- 
ly, NBCA cannot now complain of the ITA’s failure to aggregate the 
prices of individual cups and cones. 


B. Timken’s Contentions 


Timken supports the ITA’s practice of splitting sets, but chal- 
lenges aspects of the ITA’s actual calculations. The government re- 
sponds that the agency is in the process of ascertaining whether the 
errors alleged by Timken in fact occurred and asks for a remand to 
permit it to correct any such errors if they occurred. Consequently, 
the court directs the ITA to consider upon remand the allegations of 
error made by Timken in sections IV. A. and IV. B. of its confiden- 
tial brief, pp. 38-46. 


7. Usual Commercial Quantities 


NBCA argues that certain of the home market sales used by the 
agency in calculating foreign market value were not “in the usual 
commercial quantities” or “in the ordinary course of trade.” See 19 
U.S.C. §§ 1677b(a)(1)(A), 1677(17) (Supp. III 1985); id. § 1677(15) 
(1982).!*° The agency had declined to consider NBCA’s arguments on 
the ground that they were untimely raised. The basis for the agen- 
cy’s conclusion was its understanding, persisting up to the time of 
oral argument, that the questionnaire sent by the agency to NTN 
had included a question on whether any of NTN’s home market 
sales were not in the usual commercial quantities. In the agency’s 
view, NTN’s silence on this point had permitted a conclusion that 
all sales were indeed in the usual quantities. Second Redetermina- 
tion 37; Government memorandum 28; Transcript of oral argument 
58. In fact, as the government conceded during oral argument, the 
questionnaire included no such question. Transcript of oral argu- 
ment 78-80. Because the agency’s conclusion that NBCA’s argu- 
ments were untimely was based on an incorrect assumption, the 
case is remanded for consideration of NBCA’s contentions regarding 
usual commercial quantities and ordinary course of trade. 


8. Constructed Value and ESP Offset 


Under Section 773 of the Tariff Act of 1930, as amended by the 
1979 Act, 19 U.S.C. § 1677b(a), the foreign market value of imported 
merchandise may be established in one of three ways: (1) on the ba- 
sis of sales data of such or similar merchandise sold in the home 


16 Equivalent 1921 Act provisions are sections 205 and 212(2), (4), as amended, 19 U.S.C. §§$ 164, 170a(2), (4) (1976). 
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market; (2) on the basis of sales data of such or similar merchandise 
sold in a third country; or (3) on the basis of constructed value. 19 
U.S.C. § 1677b(a). Constructed value consists of the cost of materi- 
als, the cost of fabrication or processing, general expenses, a reason- 
able profit, and the cost of packing and readying the merchandise 
for shipment to the United States. 19 U.S.C. § 1677b(e). The ITA de- 
termined that for various TRB models sold in the home market the 
appropriate basis for determining foreign market value was con- 
structed value. 

However it is calculated, foreign market value is compared with 
United States price for purposes of calculating dumping margins. 
United States price, in turn, may be calculated in two way, either 
as “purchase price,” or as “exporter’s sales price” (“ESP”). 19 U.S.C. 
§ 1677a (1982 & Supp. III 1985). The antidumping law provides that 
certain adjustments be made both to United States price and for- 
eign market value for the purpose of accurately comparing their 
values to determine if there are margins. See 19 U.S.C. §§ 1677a(d), 
(e), 1677b(a). 19 U.S.C. § 1677b(a)(4)\(B) requires that foreign market 
value be adjusted for “differences in circumstances of sale” (‘‘differ- 
ences’). Id. at § 1677(a)(4\(B). The ITA has interpreted the “differ- 
ences” section to permit the so-called “ESP offset,” which is set 
forth in section 353.15 of its regulations. 19 C.F.R. § 353.15 (1986).!” 
Timken argues that the “differences” adjustment is not applicable 
when foreign market value is based on constructed value and, more 
specifically, that the ESP offset is not applicable.'* 

Under the Antidumping Act of 1921, constructed value was not, 
technically, within the definition of “foreign market value.” Rather, 
the definition of constructed value was set forth in a separate statu- 
tory section that did not provide for a “differences” adjustment. See 
1921 Act, as amended by Pub. L. No. 85-630, § 3, 72 Stat. 584-85 
(1958), 19 U.S.C. § 165 (1976). Under the 1979 Act, which repealed 
the 1921 Act, the definition of “foreign market value” was changed 
to include constructed value as well as price-based value, and all 
the methods for determining foreign market value were set forth in 
section 773, entitled ‘foreign market value.” 19 U.S.C. § 1677b. Spe- 
cifically, in subsection (a)(2) of section 773, the statute provides that 
in the event foreign market value cannot be determined by price, 
“the foreign market value of the merchandise may be the construct- 
ed value of that merchandise.” 19 U.S.C. § 1677b(a)(2). The method 
of determining constructed value is then set forth in subsection (e). 
“TT The regulation provides, inter alia: “In making comparisons using exporter’s sales price, reasonable allowance will be 
made for all actual selling expenses incurred in the home market up to the amount of selling expenses incurred in the 
United States market.” 19 C.F.R. § 353.15. 

18 The ESP offset is designed to adjust foreign market value so that prices in the home and foreign markets can be more 
fairly compared. 19 U.S.C. § 1677a(eX2) (1982) requires that ESP be adjusted for “expenses generally incurred by or for the 
account of the exporter in the United States in selling identical or substantially identical merchandise.” This requires de- 
duction from ESP of indirect selling expenses. See Smith Corona Group, Consumer Products Division, SCM Corp. v. United 
States, 713 F.2d 1568, 1577-78 (Fed. Cir. 1983), cert. denied, 465 U.S. 1022 (1984). Such deductions from ESP increase the 
dumping margin. To counterbalance the adjustment to ESP, the ITA deducts indirect selling expenses incurred in the home 
market from foreign market value “up to the amount of the selling expenses incurred in the United States market.” 19 
C.F.R. § 353.15(c). In Smith Corona Group, supra, the ESP offset regulation was challenged and upheld on the ground that 
the offset “is a proper and reasonable exercise of the Secretary’s authority to administer the statute fairly.” 713 F.2d at 


1579. Smith Corona Group did not, however, address the specific question of whether or not the ESP offset applies when for- 
eign market value is established on the basis of constructed value. 
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Subsection (a)(4) of section 773 requires the agency to make adjust- 
ments to “foreign market value” for “differences in circumstances 
of sale.” 19 U.S.C. § 1677b(a)(4). Because foreign market value is de- 
fined to include constructed value, the “differences” adjustment, by 
the literal language of the statute, must be applied to constructed 
value as well as to price-based foreign market value. 

Timken argues that despite this literal language, Congress did 
not intend the agency to make the “differences” adjust- 
ment—including the ESP offset—when constructed value is being 
used as foreign market value. Timken relies in part upon the legis- 
lative history of the 1979 Act which indicates that Congress’s inclu- 
sion of “constructed value” in the foreign market value section was 
“not substantive and is intended solely to simplify the law.” S. Rep. 
No. 249, 96th Cong., 1st Sess. 95, reprinted in 1979 U.S. Code Cong. 
& Ad. News 381, 481 (““S. Rep. No. 249”). 

As a general rule, the literal language of a statute will control, 
absent clear conflicting legislative intent. Mills Music, Inc. v. Sny- 
der, 469 U.S. 153, 164 (1985) (when there is conflict between stat- 
ute’s literal language and its legislative history, court assumes that 
the ordinary meaning of the language Congress employed accurate- 
ly expresses the legislative purpose); Escondido Mutual Water Co. v. 
La Jolla Band of Mission Indians, 466 U.S. 765, 772 (1984) (absent a 
clearly expressed legislative intention to the contrary, literal lan- 
guage controls); American Tobacco Co. v. Patterson, 456 U.S. 63, 68 
(1982). Timken argues that the literal statutory language—under 
which the adjustment for differences in circumstances of sale is ap- 
plicable to constructed value—conflicts with legislative intent that 
there be no substantive change in existing law. It relies on the fact 
that prior to 1979, there was no clear statutory provision for an ad- 
justment to constructed value for differences in circumstances of 
sale, and argues that to read the 1979 Act to include such an adjust- 
ment is to read the Act as having effected a “substantive change” in 
the law. 

The court cannot agree that the legislative history indicating that 
the 1979 Act made no “substantive change” necessarily indicates a 
congressional intent that the “differences” adjustment not apply to 
constructed value. The ITA had interpreted the 1921 Act to permit 
an adjustment to constructed value for differences in circumstances 
of sale, and had applied the ESP offset to constructed value.'® 19 
C.F.R. 153.10 (1979), 41 Fed. Reg. 26,204 (1976). Consequently, Con- 
gress may have understood the 1921 Act as permitting that adjust- 


19 As of 1976, an ITA regulation provided that adjustments for differences in circumstances of sale are to be made when 
“comparing the United States price with the sales, or other criteria applicable, on which a determination of foreign market 
value is to be based * * *.” 19 C.F.R. § 353.15(a) (emphasis added). Under that regulation, one of the differences for which 
adjustment was to be made was the “ESP offset.” See 19 C.F.R. § 153.10 (1976), 41 Fed. Reg. 26,204 (1976). The current sec- 
tion 353.15(a) of the ITA regulations also provides for differences in circumstances of sale adjustments when foreign market 
value is determined on the basis of constructed value. See Cellular Mobile Telephones and Subassemblies from Japan, 50 
Fed. Reg. 45,447, 45,458 (Dep’t Comm. 1985) (final determination); Spun Acrylic Yarn from Italy, 50 Fed. Reg. 35,849, 35,850 
(Dep’t Comm. 1985) (final admin. review); Certain Electric Motors from Japan, 49 Fed. Reg. 32,627, 32,631 (Dep’t Comm. 
1984) (final admin. review). In Consumer Products Division, SCM Corp. v. Silver Reed America, Inc., the Federal Circuit not- 
ed that the adjustments to both ESP and foreign market value for indirect expenses were made by the agency first as a 
matter of practice and then set forth in regulations in 1976. 753 F.2d 1033, 1038 (Fed. Cir. 1985). 
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ment. If so, Congress’s expressed intent that no substantive change 
be effected by the 1979 Act’s inclusion of constructed value in “for- 
eign market value,” section 773, does not necessarily indicate that 
Congress did not intend the “differences” adjustment to apply to 
constructed value. Cf. S. Rep. No. 249, at 107, reprinted in 1979 USS. 
Code Cong. & Ad. News 493 (administrative and judicial precedents 
regarding 1921 act to apply under 1979 Act). Moreover, both the 
1921 Act and the 1979 Act must be read to allow for a “differences” 
adjustment if there is not to be an absurd result.2° See Crooks v. 
Harrelson, 282 U.S. 55, 59-60 (1930). Consequently, the court up- 
holds the ITA’s practice of making adjustments to constructed value 
for differences in circumstances of sale. 


Statutory Scheme 


The definition of constructed value requires the inclusion of “gen- 
eral expenses,” 19 U.S.C. § 1677b(e(1\(B), which the ITA under- 
stands to include selling expenses. According to Timken, it is illogi- 
cal for the agency to deduct selling expenses from constructed value 
under the ESP offset, because it has added selling expenses in order 
to make an initial computation of constructed value” A subsequent 
offset adjustment to this constructed value is not, however, inconsis- 
tent with the statutory objective, which is to establish a proxy for 
price-based foreign market value. The offset is simply a device to 
enable the agency to fairly compare the foreign market value of im- 
ported merchandise with the United States price, which has been 
reduced in accordance with the requirements of section 772(e), 19 
U.S.C. § 1677a(e)(2). 

The section defining constructed value refers to the “constructed 
value of imported merchandise.” 19 U.S.C. § 1677b(e1) (emphasis 
added). Timken contends that this reference to “imported merchan- 
dise” indicates that the value to be calculated is the value of mer- 
chandise already “imported” into the United States, and so is a 
value that already represents the value of United States merchan- 
dise, without need for further adjustment. This contention is with- 
out merit since the very same reference to “imported merchandise” 


20 Assume, for example, a foreign market price-based value of $200 and a United States purchase price of $500, of which 
$400 is attributable to direct selling expenses uniquely associated with United States sales, e.g, advertising expenses. As- 
sume no direct selling expenses in the home market. Under the differences in circumstances of sale provision, $400 would 
be added by the agency to foreign market value, resulting in a dumping margin of $100. See Hearings before the Senate 
Committee on Finance on H.R. 6006, An Act to Amend Certain Provisions of the Antidumping Act, 1921, 85th Cong., 2d Sess, 
19 (1958) (Explanatory Memorandum of the Treasury Department for the Senate Finance Committee, submitted by A. Gil- 
more Flues, Assistant Secretary of the Treasury) (quoted infra, at p. 13 n.30). Assume now that constructed value rather 
than price-based value had been used as foreign market value. The result would be different under Timken’s interpretation 
of the statute. According to Timken, the differences provision of 19 U.S.C. § 1677b(aX4) does not apply when constructed 
value is used as foreign market value. Consequently, were Timken’s argument to be followed to its logical conclusion, no ad- 
justment would be made by the agency to constructed value to account for the $400 in direct United States advertising ex- 
penses, and no dumping margin would be found. However, constructed value is merely a proxy for price-based value, used 
by the agency when price-based value is not available, and the financial return to the foreign manufacturer from the Unit- 
ed States sales would be the same, regardless of how foreign market value had been calculated. It would be totally illogical 
to permit foreign manufacturers to engage in United States pricing behavior that would otherwise constitute dumping, sim- 
ply because a price-based foreign market value is not available (as might be the case if, e.g., foreign market sales had to be 
disregarded by the agency because they were below cost). 

21 Timken also asserts that applying the offset to constructed value may reduce the amount of included general expenses 
below the statutorily required minimum of ten percent, 19 U.S.C. § 1677b(e), again nullifying the intent of Congress. The 
obligation to make adjustments does not undermine the ten percent general expenses minimum. One prong of the statute 
functions to establish the value and another prong, here, the ESP offset, functions to adjust it for comparison. Under 
Timken’s view, any statutory adjustment which in some manner modifies an initial value determination could be consid- 
ered as undermining the statutory scheme. Congress, however, developed the present system to best achieve values position- 
ed for fair comparison. 
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also appears in the subsection pertaining to price-based foreign 
market value, as to which the “differences” adjustment is clearly 
applicable. See 19 U.S.C. § 1677b(a)(1). 

Timken’s remaining argument is that constructed value does not 
relate to specific sales, so that it is illogical to deduct an amount, 
such as the offset, which is related to specific sales. However, the 
statutory objective, regardless of the method used to determine for- 
eign market value, is to establish the value of certain goods; fair- 
ness may require a deduction from that value, and does require 
such a deduction in the case of the ESP offset. Smith-Corona Group, 
Consumer Products Division, SCM Corp. v. United States, 713 F.2d 
1568, 1579 (Fed. Cir. 1979). Without that deduction foreign market 
value would be unfairly weighted and lead to an inequitable result. 


9. ESP Offset 

When the ITA deducted selling expenses from foreign market 
value under the ESP offset, it calculated the adjustment on the ba- 
sis of the absolute dollar amount of indirect expenses in the United 
States market, thus deducting from foreign market value the same 
dollar amount that had been deducted from ESP under 19 U.S.C. 
§ 1677a(e)(2). NBCA claims that the agency should have based its 
ESP offset adjustment on the percentage of selling expenses in the 
United States market, and deducted a similar percentage for home 
market selling expenses. The ITA responds that the regulation 
under with the ESP offset is administered, 19 C.F.R. § 353.15(c) 
(1986), requires that circumstance-of-sale adjustments can be made 
up to the actual “amount” of selling expenses incurred in the home 
market. Since NBCA acknowledges that the regulation makes no 
reference to percentages, the dispute turns on the meaning of the 
word “amount.” 

The word “amount” appears extensively throughout the regula- 
tion pertaining to adjustments to ESP. See, e.g., 19 C.F.R. § 353.10(d) 
(1986). NBCA asserts that all of these adjustments are made by the 
ITA on a percentage and not on an absolute basis. The ITA, in con- 
trast, states that its practice is to make all adjustments on the basis 
of actual expenses, if the necessary data is available. 

In construing administrative regulations, the agency’s interpreta- 
tion is controlling unless it is plainly erroneous or inconsistent with 
the regulation. United States v. Larionoff, 431 U.S. 864, 872-73 
(1977). Here, the Commerce Department drafted the regulation in 
dispute and understands that regulation to require adjustment by 
absolute dollar amounts rather than percentages. The court does 
not find this an improper exercise of agency authority, As such, the 
court holds that the ITA did not improperly calculate the ESP off- 
set cap, limiting deductions from foreign market value to actual 
selling expenses incurred in the home market. 
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10. Foreign Market Value: Differences in Circumstances of Sale 


The ITA treats direct selling expenses as “differences in circum- 
stances of sale” under 19 U.S.C. § 1677b(a)(4), which provides: 


In determinin, formes market value, if it is established to the 
satisfaction of the administering authority that the amount of 
any difference between the United States price and the foreign 
market value (or that the fact that the United States price is 
the same as the foreign market value) is wholly or partly due 


to— 
* * * ok ok * * 


** * 


(B) other differences in circumstances of sale 
x * * * * 


then due allowance shall be made therefore. 


19 U.S.C. § 1677b(a)(4) (emphasis added).” Under agency practice, if 
purchase price is being used as United States price,”* the agency 
will adjust foreign market value for the net amount of differences 
in circumstances of sale in the home and United States markets. In 
effect, if direct selling expenses are uniquely associated with the cir- 
cumstances of home market sales, the ITA will adjust foreign mar- 
ket value downward by the amount of those expenses; if direct sell- 
ing expenses are uniquely associated with the circumstances of 
United States sales, the ITA will adjust foreign market value up- 
ward by that amount, if it is using purchase price as United States 
price. See U.S. Dep’t of Commerce, Study of Antidumping Adjust- 
ments Methodology and Recommendations for Statutory Change 
19-20 (1985). If the agency is using ESP rather than purchase 
price, it makes the adjustment for direct selling expenses attributa- 
ble to United States sales, not to foreign market value, but to ESP. 
See id. at 20 n.10, 42 (in ESP situations, agency subtracts the 
unique costs associated with the United States goods from ESP 
rather than adding them to the foreign market price). It is this 
practice which NBCA vigorously contests. For instance, if there are 
direct selling costs of $100 in the United States, the agency will ad- 
just ESP downward by that amount, rather than adjusting foreign 
market value upward. In the present case, the ITA used ESP as 
United States price, and so reduced ESP by direct selling expenses 
attributable to United States sales. The agency apparently makes 
this adjustment pursuant to the differences in circumstances of sale 
provision of section 1677b(a)(4), quoted above. However, this is not 
entirely clear from the present record; it is possible that ‘the ITA 


22 The equivalent 1921 Act section is section 202(b\2), (cX2), as amended, 19 U.S.C. § 161(bX2), (cX2) (1976). 

23 There are two types of United States price: purchase price and exporter’s sales price (“ESP”). 19 U.S.C. § 1677a. 

24 Examples of expenses that might constitute direct selling expenses are credit, advertising, technical services, commis- 

sions, and warranty costs. 
The Department of Commerce study states: 

To the extent that any differences exist in the circumstances under which the merchandise is sold in the two markets, 
the — market price is adjusted by the net difference in the associated costs of those differing circumstances 
_ effect, any such costs uniquely associated with the circumstances under which the foreign market good is 
sold are ‘waheesied out of foreign market price, and any such costs uniquely associated with the circumstances under 
which the U.S. good is sold are added into the foreign market price. 


Id. (footnote omitted). 
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makes this adjustment to ESP under 19 U.S.C. § 1677a(e)(2), which 
provides for deduction from ESP of “expenses generally incurred by 
or for the account of the exporter in the United States in selling 
identical or substantially identical merchandise.”* 

NBCA argues that: (1) direct selling expenses, whether attributa- 
ble to home market or to United States sales, should be treated as 
“differences in circumstances of sale” under section 1677b(a)(4)(B), 
not as “expenses generally incurred” under section 1677a(e)(2); and 
(2) those differences should be taken into account in the agency’s 
determination of foreign market value, not in its determination of 
United States price, even if ESP is being used as United States 
price. Under this view, the ITA, instead of adjusting ESP downward 
for direct selling expenses attributable to United States sales, 
should have adjusted foreign market value upward for those ex- 
penses. NBCA’s proposed methodology would result in absolute 
margins identical to those arrived at under the ITA’s method, but 
would result in lower weighted average margins.”” 

Timken, on the other hand, asserts that direct selling expenses 
incurred in the United States should never be treated as “differ- 
ences in circumstances of sale” but rather must be viewed as “ex- 
penses generally incurred by or for account of the exporter” that 
may only be deducted from ESP under section 1677a(e)(2). This ar- 
gument is unconvincing. First, section 1677a(e)(2) has been under- 
stood to refer to indirect, not direct, expenses. See Consumer Prod- 
ucts Division, SCM Corp. v. Silver Reed America, Inc., 753 F.2d 
1033, 1036-38 (Fed. Cir. 1985). Also, because section 1677a(e)(2) by 
its own terms applies only to ESP, Timken’s interpretation would 
deprive the agency of any statutory basis for making adjustments 
for direct expenses attributable to United States sales if purchase 
price, rather than ESP, were being used as United States price. Fi- 
nally, legislative history indicates that Congress understood direct 
selling expenses to constitute differences in circumstances of sale. 
See Hearings Before the Senate Committee on Finance on H.R. 6006, 
An Act to Amend Certain Provisions of the Antidumping Act, 1921, 
85th Cong., 2d Sess. 19 (1958) (Explanatory Memorandum of the 
Treasury Department for the Senate Finance Committee, submitted 
by A. Gilmore Flues, Assistant Secretary of the Treasury) (“Senate 
Hearings”); Hearings Before the House Committee on Ways and 


26 The government has not responded to NBCA’s or Timken’s contentions on this matter. 

2’ For an excellant description of these margins and the method of their calculation, see Zenith Electronics Corp. v. Unit- 
ed States, 10 CIT ——, ——, 633 F. Supp. 1382, 1385-87 & nn. 9-11 (1986). The following hypothetical example will illus- 
trate the different results under the ITA’s and NBCA’s methods. Assume an ESP of $100 before deducting direct United 
States selling expenses in the amount of $10; assume a foreign market value (“FMV”) of $100 before deducting home mar- 
ket direct selling expenses in the amount of $20. As calculated by the ITA under its current method, ESP after deduction 
will equal $90, and foreign market value after deduction will equal $80. The absolute margin will therefore be $10. Assume 
a quantity of 1,000 pieces. Under the ITA’s method, total margins are 1,000 (pcs.) x $10 (abs. margin) = $10,000. Total ESP 
= 1,000 (pes.) x $90 (ESP) = $90,000. Weighted margins are $10,000 (total margins) + $90,000 (total ESP) = 11.11%. By 
contrast, using NBCA’s proposed method, and the same figures: assume an ESP of $100, but do not deduct any direct Unit- 
ed States selling expenses. ESP will therefore equal $100. (For purposes of this example, assume no other adjustments.) As- 
sume a FMV of $100. First, decrease the $20 of home market selling expenses. Then, however, adjust FMV upwards, to ac- 
count for the $10 of United States selling expenses. FMV after adjustments will equal $90. The absolute margin will again 
be $10, and total margins will again be 1,000 (pcs.) x $10 (abs. margin) = $10,000. However, total ESP is 1,000 (pes.) x 
pont yen = $100,000. Weighted margins therefore are $10,000 (total margins) + by $100,000 (total ESP) = 10%—a 
smaller margin. 
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Means on H.R. 6006, 6007, and 5120, Bills to Amend Certain Provi- 
sions of the Antidumping Act of 1921, 85th Cong., 1st Sess. 33, 39 
(1957) (Treasury Department memorandum and statement of David 
W. Kendall, Assistant Secretary of the Treasury) (“House Hear- 
ings”). Consequently, Timken’s argument that direct selling ex- 
penses attributable to United States sales are not “differences in 
circumstances of sale” under section 1677b(a)(4\(B), is without 
merit. 

In view of the fact that direct expenses attributable to United 
States sales should be treated as “differences in circumstances of 
sale,” the question remains whether the agency may permissibly 
adjust United States price, and, specifically, ESP, for those differ- 
ences. The literal language of section 1677b(a)(4) indicates that the 
“differences” adjustment is to be made “[iJn determining foreign 
market value”, it does not indicate that the adjustment may instead 
be made in determining United States price. 19 U.S.C. § 1677b(a)(4) 
(emphasis added). See Board of Governors of Federal Reserve System 
v. Dimension Financial Corp., 106 S. Ct. 681, 688-89 (1986) (courts 
must give effect to the unambiguously expressed intent of Con- 
gress). Also suggesting that the adjustment is to be made only in de- 
termining foreign market value is the fact that adjustments to 
United States price are set forth in a different section, 19 U.S.C. 
§ 1677a, which does not include a “differences” adjustment. See 
Russello v. United States, 464 U.S. 16, 23 (1983); Lynch v. Johns- 
Manville Sales Corp., 710 F.2d 1194, 1197 (6th Cir. 1983). 

It could perhaps be argued that the language of section 
1677b(a)(4), “due allowance shall be made,” is nonetheless suffi- 
ciently broad to permit adjustment to either foreign market value 
or to United States price, given the fact that the concept of “‘differ- 
ences” in circumstances of sale implicitly requires evaluation of 
both the United States and the home market, so that the adjust- 
ment could logically have been placed in either the United States 
price or in the foreign market value statute. This argument might 
provide support for an agency practice of adjusting United States 
price rather than foreign market value,* were it not for legislative 
history indicating that Congress understood the statute to mean 
what it says, namely, that the adjustment should be made “[iJn de- 
termining foreign market value.” The “differences” adjustment, 
added to the Antidumping Act of 1921 in 1958, was drafted by the 
Treasury Department,” and Treasury Department officials provid- 
ed specific examples of how the adjustment would operate. In those 
examples, adjustments for differences in circumstance of sale were 
~~ Tt could not, however, support the agency’s practice of adjusting United States price when ESP is being used as United 
States price, but of adjusting foreign market value when purchase price is being used. This practice results in different 
dumping margins depending solely upon the type of United States price being used, with neither a policy nor a statutory 
basis for such disparity. Cf; Smith Corona Group, supra, 713 F.2d at 1578. 

29 The 1958 amendments to the Antidumping Act were drafted by the Treasury Department in compliance with a con- 
gressional directive contained in the Customs Simplification Act of 1956, which called for a review by the Secretary of the 
Treasury of the operations and effectiveness of the 1921 Act. See Pub. L. 927, § 5, 84th Cong., 2d Sess., 70 Stat. 948 (1956); 
HLR. Rep. No. 1261, 85th Cong., Ist Sess. 2 (1957); 1921 Act, § 202(bX2), (cX2), as amended by Pub. L. 85-630, § 2, 72 Stat. 


583-84 (1958), 19 U.S.C. § 161(bX2), (cX2) (1976). The provision was reenacted by the 1979 Trade Agreements Act, 19 U.S.C. 
§ 1677b(aX4XB) (1982). 
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made to foreign market value even when those differences were at- 
tributable to United States sales. See Senate Hearings 19; House 
Hearings 39.” In view of this legislative history, which is consistent 
with the literal statutory language, the ITA’s practice of making an 
adjustment for direct selling expenses attributable to United States 
sales to ESP is contrary to the statute. The case is remanded for 
correction of this error. See Zenith Electronics Corp. v. United 
States, 10 CIT ——, 633 F. Supp. 1382 (1986) (where statute 
required subtraction of certain tax from ESP, ITA could not instead 
add that amount to home market price). 


11. Selling Expenses: Direct or Indirect 


It is to a foreign manufacturer’s advantage to have United States 
selling expenses characterized as indirect, rather than as direct. If 
they are direct, the ITA will make an adjustment for them as “dif- 
ferences in circumstances of sale” under 19 U.S.C. § 1677b(a)(4\B). 
See supra, at 32-40. That adjustment will have the effect of increas- 
ing dumping margins. If United States expenses are characterized 
as indirect the ITA will similarly make an adjustment for them, 
under 19 U.S.C. § 1677a(e)(2), which requires adjustment to ESP for 
“expenses generally incurred by or for the account of the exporter.” 
That adjustment will also have the effect of increasing dumping 
margins. However, the ITA will “offset” that increase by reducing 
foreign market value by the amount of the indirect United States 
selling expenses. Because the indirect selling expenses are subject 
to this ESP “offset,” see supra, n.18, the foreign manufacturer will 
benefit if United States selling expenses are characterized as 
indirect. 

The foreign manufacturer benefits by having United States ex- 
penses characterized as indirect. It also benefits by having home 


% The memorandum submitted at the Senate hearings provided in relevant part: 


(3) A further change in section 202(b) requires that allowance be made for differences in circumstances of sale in de- 
termining foreign market value. An example would be the payment of advertising expenses in the United States by a 
manufacturer attempting to introduce a product into the United States market, whereas in the home market the ad- 
vertising expenses are borne by the distributors. Under the present law this would not constitute any basis for the as- 
sessment of dumping duties. The amendment would require that the amounts expended by the manufacturer for adver- 
tising in connection with his sales to the United States be added to his home market price for the purpose of determin- 
ing foreign market value; if as a result the foreign market value is higher than the price to the United States and a 
finding of dumping has been made, dumping duties would be assessed in an amount equal to the difference. Converse- 
ly, if the manufacturer paid advertising costs in the home market but not in the United States, the advertising ex- 
penses would be deducted from the home market price in determining foreign market value. 


Senate Hearings 19 (emphasis added). The example given at the House hearings, by the Assistant Secretary of the Treas- 
ury, was as follows: 


If the home-consumption sale and the sale to the United States market are made under differing circumstances, ad- 
— can be made for that. Let us suppose that the bicycle manufacturer in country X gives a service guaranty for 

icycles purc for use in country X, but none for bicycles exported to the United States. The servicing costs him 
50 cents per bicycle. At the same time, he pays for American dealers’ advertising of the country X bicycle at the rate 
of $2 a bicycle, but does not pay for advertising of the country X bicycles sold for use in country X. The price compari- 
son would be as follows, assuming a price in each case of $20 per bicycle. 


CHART III a—Sale at less than fair value—Adjustment for circumstances of sale 
Home-consumption price 


Less servicing cost 
Plus advertising cost 


Adjustment 


Adjusted home-consumption price 
Price to United States 


Difference 
This would be a sale at less than fair value. 
House Hearings 39. 
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market expenses characterized as direct since as a general rule only 
if home market expenses are direct will foreign market value be ad- 
justed for them as “differences in circumstances of sale.” See Con- 
sumer Products Division, supra, 753 F.2d at 1036-38. If they are in- 
direct, foreign market value will be adjusted for them only up to the 
amount permitted by the ESP offset. See supra, n.18. 

The ITA placed the burden on NBCA of showing the indirectness 
of United States expenses, and the directness of home market ex- 
penses. By way of example, this resulted in certain United States 
advertising expenses being treated as direct expenses although 
home market advertising expenses as to which similar information 
had been provided to the agency were treated as indirect. NBCA in 
both cases had failed to prove the exact nature of the advertising, 
although it had established that the expenses were incurred. 

Despite the seeming oddity of a method under which expenses as 
to which the ITA has similar information are treated differently de- 
pending upon the market in which they were incurred, the ITA acts 
reasonably in placing the burden of establishing adjustments on a 
respondent that seeks the adjustments and that has access to the 
necessary information. Were the ITA to act otherwise, respondents 
would have an incentive to destroy or to fail to produce the more 
detailed information that would either support or rebut their own 
assertions regarding directness or indirectness of various expenses. 


12. Sales Below Cost of Production: Ten-Ninety Percent Rule 


Section 1677b(b) provides that sales made at less than the cost of 
production in the home market shall be disregarded in the determi- 
nation of foreign market value if they 


(1) have been made over an extended period of time and in 
substantial quantities, and 

(2) Are not at prices which permit recovery of all costs within 
a reasonable period of time in the normal course of trade * * *. 


19 U.S.C. § 1677b(b) (1982). If the agency disregards below-cost sales 
under this statute and remaining, above-cost, sales are “inadequate 
as a basis for the determination of foreign market value,” the agen- 
cy is to use another method of determining foreign market value. 
Id. 

To implement these statutory directives, the ITA uses the so- 
called “ten-ninety percent” rule. Under this rule, if less than ten 
percent of home market sales (in this case, of a particular TRB 
model) are sold below cost during the review period, none of those 
below-cost sales are disregarded. If ten percent through ninety per- 
cent of the home market sales are below cost, those below-cost sales, 
only, are disregarded. If more than ninety percent of home market 
sales are below cost, all home market sales are disregarded and con- 
structed value is used to determine foreign market value. Second 
Redetermination 6, 33-35. 
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According to the government, the ten-percent aspect of this rule 
represents longstanding agency practice.*! See Second Redetermina- 
tion 34; Tubes for Tires, Other than for Bicycle Tires, from Korea, 49 
Fed. Reg. 26,780, 26,782 (Dep’t Comm. 1984) (final determination) 
(Department has generally applied a ten-percent rule in determin- 
ing whether to disregard below-cost sales). Government counsel rep- 
resents, however, that if in a particular case application of the rule 
were not appropriate, it would be adjusted accordingly. Transcript 
of oral argument, August 5, 1987, at 50-51. Thus, in cases involving 
perishable vegetables, a fifty-percent test is applied because below- 
cost sales are a more common occurrence in such instances. See id.; 
Southwest Florida Winter Vegetable Growers Ass’n v. United States, 
7 CIT 99, 103-05, 584 F. Supp. 10, 15-16 (1984); Fall-Harvested 
Round White Potatoes From Canada, 48 Fed. Reg. 51,669, 51,670 
(Dep’t Comm. 1983) (final determination). 

NTN contends that the ten-ninety percent rule does not imple- 
ment the requirements of section 1677b(b), and, in the alternative, 
that the rule should have been promulgated in accordance with the 
notice and comment procedures of the Administrative Procedures 
Act (“APA”). See 5 U.S.C. § 553 (1982). The ITA counters that not 
only does the rule implement the statutory scheme, it is an “inter- 
pretive rule” and so not subject to notice and comment require- 
ments. See id. at § 553(b). 

The APA requires notice and comment procedures in connection 
with agency rule-making but makes an exception for “interpreta- 
tive rules.” Jd. Interpretative rules are “ ‘statements as to what the 
administrative officer thinks the statute or regulation means.’” 
Cabais v. Egger, 690 F.2d 234, 238 (D.C. Cir. 1982) (quoting Gibson 
Wine Co. v. Snyder, 194 F.2d 329, 331 (D.C. Cir. 1952)). They clarify 
or explain existing law, rather than creating new law, rights, or du- 
ties, Southern California Edison Co. v. FERC, 770 F.2d 779, 783 (9th 
Cir. 1985); Carlisle Tire & Rubber Co. v. United States, 10 CIT ——, 
——, 634 F. Supp. 419, 423 (1986), and are to be distinguished from 
so-called “legislative rules.” Unlike legislative rules, which have the 
force of law if reasonable and validly promulgated, interpretative 
rules do not bind a court and a court is free to substitute its judg- 
ment for the agency’s, although it may defer to the agency’s inter- 
pretation. See McKenzie v. Bowen, 787 F.2d 1216 (8th Cir. 1986); 
American Trucking Ass’n v. United States, 688 F.2d 1337, 1342 
(11th Cir. 1982); 2 K. Davis, Administrative Law Treatise § 7:13, at 
59 (2d ed. 1979); cf: Batterton v. Francis, 432 U.S. 416, 424-25 (1977). 


A. Ten-Percent Test—Substantial Quantities 


Against this background, we review first the ten-percent compo- 
nent (“ten-percent test”) of the ten-ninety percent rule. Section 
1677b(b) provides that below-cost sales shall be disregarded if, inter 
alia, the sales have been made “over an extended period of time 


51 The government does not indicate whether the ninety-percent aspect of the rule similarly represents long-standing 
agency practice. 
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and in substantial quantities.” 19 U.S.C. § 1677b(b)\(1) (emphasis 
added). The agency practice of disregarding below-cost sales that re- 
present less than ten percent of total home market sales in effect 
constitutes an interpretation of the term “substantial quantities.” 
Below-cost sales of ten percent or more are considered substantial; 
below-cost sales of less than ten percent are considered insubstan- 
tial. In this respect, then, the rule is interpretative and not subject 
to the notice and comment requirements of the APA. 

Turning to the merits of this interpretation, legislative history in- 
dicates that section 1677b(b) is “designed to ensure that sales made 
at less than cost of production will not automatically be excluded 
from consideration,’ H.R. Rep. No. 571, 93d Cong., 1st Sess. 71 
(1973) (“House Report NO. 571”), but provides little guidance as to 
what specific quantity of sales should be considered “substantial.”*? 
Nevertheless, the agency must, as a practical matter, give some con- 
crete interpretation to that term. To do so, the agency has picked a 
percentage that can reasonably be understood as “substantial”—ten 
percent—and applies it unless particular circumstances indicate its 
inappropriateness. In the court’s view, this is a reasonable and per- 
haps the only practical way of interpreting and administering the 
statute. 

The court is aware of the fact that Congress’s use of the term 
“substantial” rather than of a specific percentage figure may indi- 
cate that a case-specific analysis was intended. Cf. Toho Titanium 
Co. v. United States, 11 CIT ——, ——, 657 F. Supp. 1280, 1285 
(1987) (use of phase “extended period of time” in section 1677b(b) in- 
dicates that agency determination should be made after review of 
industry under investigation). However, the ten-percent test is con- 
sistent with this intent, given the vagueness of the term “substan- 
tial”; the likelihood that usually there will not be industry charac- 
teristics sufficient to support fine distinctions between cases on the 
basis of “substantiality”; and the agency’s use of the ten-percent 
test as a benchmark only, to be applied absent indication on the 
facts before it that use of the percentage will not implement legisla- 
tive intent.** The court therefore upholds the agency’s use of the 


32 Legislative history does provide examples of the sorts of below-cost sales that Congress considered legitimate and not 
likely to be excluded under the statute: 


[Frequently it is normal business practice, both in foreign countries and the United States to sell obsolete or end-of- 
model-year merchandise at less than cost. Similarly, certain ocee, such as commercial airliners, typically require 
large research and development costs before introduction and initially are sold at prices which do not reflect all over- 
head costs. If, however, such prices will permit recovery of all costs based upon anticipated sales volume over a reason- 
able period of time, such sales will not be disregarded. On the other hand, systematic sales at less than all cost of pro- 
duction at prices which will not permit recovery of costs will be disregarded * * *. 


House Report No. 571, at 71; see S. Rep. No. 1298, 93d Cong., 2d Sess., reprinted in 1974 U.S. Code Cong. & Ad. News 7186, 
7310-11. 

33 Use of such a “benchmark” approach is not new to the agency. Thus, in Certain Steel Wire Nails from Republic of Ko- 
rea, 47 Fed. Reg. 27,392 (Dep’t Comm. 1982) (final determination), the ITA, addressing the issue of whether sales were ade- 
quate for a determination of foreign market value, stated that it looked to whether sales were five percent or more of the 
quantity shipped to the United States, but that 


““‘the use * * * of the 5% benchmark * * * does not establish a rigid rule of general application. The 5% benchmark 
does provide a guideline from which our analysis ins but in some cases there may be particular facts that require 
another result in order to implement the purposes of the Act. In this case there are no such special facts.’” 


Id. at 27,395 (citation omitted). 
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ten-percent test insofar as it interprets the term “substantial.” 
However, as is discussed below, the court finds the ten-ninety per- 
cent rule invalid in all other respects.* 


B. Ten Percent Test—Sales Made Over Extended Period 


Section 1677b(b) provides that below-cost sales may be disregard- 
ed only if they “have been made over an extended period of time” as 
well as in substantial quantities. 19 U.S.C. § 1677b(b)(1) (emphasis 
added). The ITA apparently relied on the ten-percent test to satisfy 
the “extended period of time” requirement, as well as the substanti- 
ality requirement. But it does not follow from the fact that more 
than ten percent of a product has been sold below cost, that those 
sales occurred over an “extended period of time.” And while it is 
true that the ITA reviewed a period of more than a year, the court 
cannot ascertain from the agencv’s determination whether the be- 
low-cost sales were made over that period. Cf. Toho Titanium Co., 
supra, 657 F. Supp. at 1285 (court found that sales were made over 
extended period of time, where they were made in each of the six 
months under investigation). Consequently, the agency’s use of the 
ten-percent test to satisfy the “extended period of time” require- 
ment is disapproved, and the case is remanded for a determination 
as to whether below-cost sales disregarded by the agency under sec- 
tion 1677b(b) were made over an extended period of time. 


C. Ten-Percent Test—Recovery of Costs 


Section 1677b(b) provides that, for below-cost sales to be disre- 
garded, the sales must not only be substantial and made over an ex- 
tended period of time, but must also be at prices that will not per- 
mit “recovery of all costs within a reasonable period of time in the 
normal course of trade.” 19 U.S.C. § 1677b(b)\(2). The ITA claims 
that the ten-percent test satisfies this statutory requirement as 
well. Specifically, it asserts that “the [ten-percent] test reasonably 
presumes that if below-cost sales comprise more than 10% of all 
sales * * * their costs cannot be recovered within a reasonable peri- 
od of time so that the below-cost sales must be disregarded in order 
to carry out the intent of Congress.” Government brief 42 (emphasis 
added). No argument or evidence is adduced to support this “pre- 
sumption,” which appears unwarranted.* Logic suggests that in or- 
der to determine whether costs will eventually be recovered by sales 
at below-cost prices, it is necessary to consider factors such as how 
far below cost the sales are; how much, if at all, costs of production 
are expected to decline; and the period of time over which they are 


% As is discussed, infra, at 48-52 the ten-percent test does not adequately implement the other statutory requirements 
that below-cost sales, to be disregarded, must be made over an “extended” period of time, and must be at prices that will 
not permit recovery of costs within a reasonable period of time in the ordinary course of trade. See 19 U.S.C. 
§ 1677b(bX1)(2). 

% In view of this conclusion, it is not necessary to determine whether any other aspect of that rule is “interpretative” 
within the meaning of the APA. Cf. NLRB v. Bell Aerospace Co., 416 U.S. 267, 291 (1974) (where Court determined that 
NLRB had applied wrong legal standard, it did not have to consider whether standard should have been promulgated under 


). 
5 Unlike the agency’s use of the ten-percent test to interpret the vague term “substantial quantities,” here, the agency is 
using the ten-percent test as a methodology allegedly satisfying a specific statutory requirement that the agency assess 
whether costs will or will not be recovered. 
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expected to decline. See Toho Titanium Co., supra, 657 F. Supp. at 
1286 (if cost of production declines, below-cost prices may allow re- 
coupment of all costs at some future date). The ITA’s test, which 
simply determines whether below-cost sales are above ten percent 
of total sales, addresses none of these factors.*’ 

Toho Titanium Co. is in point. In that case the ITA provided no 
support for its assertion that below-cost sales were not at prices 
that would permit recovery of costs. The court remanded for an ex- 
planation of why recovery was not possible. Jd. at 1286. Similarly, 
the agency here provides no valid support for its assertion that costs 
cannot be recovered. The case is therefore remanded for further 
consideration on this issue.® 

In this context, NBCA has set forth a number of hypothetical ex- 
amples allegedly illustrating situations in which below-cost sales 
that represent more than ten percent of total sales will recoup all 
production costs. Intervenor’s memorandum 31-34. All of these ex- 
amples call for the averaging of below-cost and above-cost home 
market prices, and then comparing the resulting average price to 
the cost of production. NBCA proposes that if the average price of 
all sales is higher than the cost of production, then the merchandise 
has been sold at prices which “permit recovery of all costs,” within 
the meaning of section 1677b(b)(2). 


As before noted, section 1677b(b) provides: 


* * * If the administering authority determines that sales made 


at less than the cost of production— 
* * * * 


* * * 

(2) are not at prices which permit recovery of all costs within 
a reasonable period of time in the normal course of trade, 
such sales shall be disregarded in the determination of foreign 
market value * * *. 


(emphasis added). A tacit assumption underlying NBCA’s hypotheti- 
cal examples is that the term “prices” in the statutory phrase “at 
prices which permit recovery of all costs” refers to the average 
price of all sales, not just to the prices of below-cost sales.*® The lan- 
guage of the statute does not permit such an interpretation. The 
term “prices” clearly refers only to prices of “sales made at less 
than the cost of production” referred to a few lines above in the 
statute. Consequently, the remand for consideration by the ITA of 
whether costs will or will not be recovered is not to be understood 
as sanctioning use of the methodology proposed by NBCA on this 


appeal. 


37 The hypothetical example given in the House report, quoted supra, n.32, concerning production of commercial airlin- 
ers, exemplifies a situation in which costs may eventually be recovered by below-cost prices, and yet in which far more than 
ten percent of sales are likely to be made below cost for a period of time. House Report No. 571, at 71; cf. Toho Titanium 
Co., supra, 657 F. Supp. at 1286 (in case in which all home market sales in period under review were below cost of produc- 
tion, court remands for explanation from ITA of why company would not be able to recoup its costs). 

38 Section 1677b(bX2) also requires that the costs be recoverable within “a reasonable period of time” in the normal 
course of trade. The court is unable to determine on this record what is a “reasonable” period of time. 

39 The government has not addressed this issue. Counsel for Timken argues that section 1677b(b) does not call for the av- 
eraging of prices of both above and below-cost sales. Transcript of oral argument 61. 
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D. Ninety-Percent Test 
Section 1677b(b) provides that: 


Whenever sales are disregarded by virtue of having been made 
at less than the cost of production and the remaining sales, 
made at not less than cost of production, are determined to be 
inadequate as a basis for the determination of foreign market 
value under subsection (a) of this section, the administering au- 
thority shall employ the constructed value of the merchandise 
to determine its foreign market value. 


(emphasis added). The ITA finds home market sales “inadequate” 
under this statute if more than ninety percent of home market 
sales were below cost. The agency’s use of this ninety-percent test is 
inappropriate for the simple reason that there is an applicable and 
conflicting agency regulation. See 19 C.F.R. § 353.4 (1987). Section 
353.4 provides that if it is established that the quantity of merchan- 
dise in the home market is “so small in relation to the quantity sold 
for exportation to countries other than the United States (normally, 
less than five percent of the amount sold to third countries)” as to 
be an inadequate basis for determining foreign market value, value 
shall be determined by reference to third country sales or construct- 
ed value. Id.“ The origin of this test is subsection (a) of 19 U.S.C. 
§ 1677b, rather than subsection (b), the subsection here in issue.*! 
However, section 1677b(b) incorporates section 1677b(a) by refer- 
ence.*? Additionally, the government concedes that section 353.4 is 
the “implementing regulation” for section 1677b(b). Government 
brief 44. An agency is required to follow its own regulations. 2 K. 
Davis, Administrative Law Treatise § 7.21, at 98 (2d ed. 1979). Con- 
sequently, the agency should have used section 353.4 to determine 
whether home market sales provided an adequate basis for deter- 
mining foreign market value. A remand is not necessary for this 
purpose, however, as the ITA represents that it has redone its calcu- 
lations under section 353.4 and that under those calculations, as 
under calculations previously performed, home market sales are ad- 
equate for determining foreign market value. 


13. Methodology Used to Determine Below-cost Sales 


In determining whether the remaining above-cost home market 
sales were adequate for determining foreign market value, the 


4 Section 353.4(a) provides in full: 

Foreign market value where sales in the country of exportation are inadequate. 

(a) In general. If it is established in any circumstance other than that provided for in § 353.9 that during the representa- 
tive period chosen for investigation the quantity of such or similar merchandise sold for consumption in the country of ex- 
portation is so small in relation to the quantity sold for exportation to countries other than the United States (normally, less 
than on five percent of the amount sold to third countries) as to be an inadequate basis for determining the foreign market value 
of the merchandise imported into the United States, the foreign market value of the imported merchandise shall be deter- 
mined either by reference to the price at which such or similar merchandise is sold or offered for sale for exportation to 
countries other than the United States or by reference to its constructed value. 

(emphasis added). 

Subsection (a) of 19 U.S.C. § 1677b (1982 & Supp. III 1985) provides that if the agency determines that “the quantity 
sold for home consumption is so small in relation to the quantity sold for exportation to countries other than the United 
States as to form an inadequate basis for comparison” the price in countries other than the United States or constructed 
value should be used. 19 U.S.C. § 1677b(aX1), (2). 

42 Subsection (b) provides that constructed value should be used when remaining, above-cost, sales are “determined to be 
inadequate as a basis for the determination of foreign market value under subsection (a) of this section.” 19 U.S.C. 
§ 1677b(b) (emphasis added). 
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agency looked at home market sales that had occurred over the en- 
tire period under review. NBCA protests that the ITA should have 
ascertained whether remaining above-cost sales were adequate on a 
monthly basis, not on a full-period basis, because the agency had 
calculated foreign market value on a monthly basis. The court finds 
that the ITA acted within its discretion in using different time peri- 
ods for determining foreign market value and for determining ade- 
quacy of above-cost sales. First, the issue of whether sales in the 
home market create an adequate market for comparison with sales 
in the United States is an issue conceptually distinct from that of 
how frequently foreign market value should be determined. Second, 
to require the ITA to base its determinations of market adequacy on 
the same time period used for determining foreign market value 
would permit manipulation by a foreign manufacturer of the meth- 
od by which foreign market value is calculated. The manufacturer 
could, for example, concentrate its major above-cost sales in certain 
months to avoid having a significant number of above-cost sales in 
other months, and so ensure use of constructed value or of third- 
country prices in those other months. 


14. Cost of Production: Selling Expenses 


As discussed above, the ITA, under 19 U.S.C. § 1677b(b), is 
required to disregard certain home market sales that are made at 
prices less than the “cost of production.” 19 U.S.C. § 1677b(b); see 
supra, at 42. The ITA understands “cost of production” to include 
general selling and administrative costs. NBCA objects to the inclu- 
sion of general selling and administrative costs, arguing that, by its 
own terms, the phrase “cost of production” does not include any- 
thing but factory costs. 

Contrary to NBCA’s assertion, the phrase “cost of production” is 
not so self-explanatory as to necessarily exclude general selling and 
administrative costs. Rather, it may reasonably be understood as 
encompassing a broader range of costs associated with a piece of 
merchandise including the less apparent but nonetheless essential 
general selling and administrative costs. Such an interpretation is, 
moreover, consistent with probable congressional intent. Legislative 
history reflects a concern that unless below-cost sales are disregard- 
ed, “sales uniformly made at less than cost of production could es- 
cape the purview of the Act, and thereby cause injury to United 
States industry with impunity.” S. Rep. No. 1298, 93d Cong., 2d 
Sess., reprinted in 1974 U.S. Code Cong. & Admin. News 7186, 7310. 
Under NBCA’s interpretation of “cost of production,” a foreign 
manufacturer could “uniformly” make home market sales at un- 
naturally low prices covering only factory costs, and yet “escape the 
purview of the Act.” For these reasons, the ITA’s interpretation of 
the term “cost of production” is reasonable, and is upheld. 


43 The equivalent 1921 Act section is section 205(b), as amended, 19 U.S.C. § 164(b) (1976). 
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15. Deduction of Profit from ESP 


Section 204 of the Antidumping Act of 1921 provided that there 
shall be deducted from ESP “the amount of the commissions, if any, 
for selling in the United States the particular merchandise under 
consideration.” 1921 Act, §204, as amended, 19 U.S.C. §163 
(1976).“* In its previous opinion, the court found that the ITA had 
correctly interpreted section 204 to require deduction from ESP of 
only “commissions,” and not of “commissions and profits.” See 630 
F. Supp. at 1341-48. Timken had argued, inter alia, that “commis- 
sions” should be read “commissions and profits” in order to conform 
the 1921 Act to a provision of the 1979 International Antidumping 
Code (“International Code” or “Code”), a multilateral agreement 
implemented by the Trade Agreements Act of 1979. Agreement on 
Implementation of Article VI of the General Agreements on Tariffs 
and Trade, Apr. 12, 1979, 31 U.S.T. 4919, T.I.A.S. 9650, reprinted in 
H.R. Doc. No. 153, part I, 96th Cong., 1st Sess. 313-14 (1979); 19 
U.S.C. § § 2503(a), 2503(c)(6) (1982). The International Code alleged- 
ly requires deduction of profits from ESP. See 630 F. Supp. at 
1345-47.4 The court declined to interpret the term “commissions” 
in light of the Code provision, in part because the Code entered into 
force in 1979, whereas section 204 was enacted in 1921. See 630 F. 
Supp. at 1347; 19 U.S.C. § 1671 note (1982). The court reserved deci- 
sion, however, on whether the Code provision has any bearing on 
interpretation of the 1979 Act ESP provision. That question is now 
before the court. 

The 1979 Act, which repealed the Antidumping Act of 1921, im- 
plemented the International Antidumping Code and other interna- 
tional trade agreements.** However, the 1979 Act ESP provision, 19 
U.S.C. § 1677a(e) (1982), is in relevant part identical to the 1921 Act 
provision, in that it provides only for deduction of “commissions,” 
not of “commissions and profits.” Id. at § 1677a(e)(1).*” This literal 
language indicates that only “commissions” should be deducted. See 
630 F. Supp. at 1342-45; United States v. H. Rosenthal Co., 609 F.2d 
999, 1001 (C.C.P.A. 1979) (legislative intent is determined in first in- 


“ Section 204 requires other deductions as well, providing that ESP shall be reduced by: 


(1) the amount, if any, included in such price, attributable to any additional costs, charges, and expenses, and United 
States import duties, incident to bringing the merchandise from the place of shipment in the country of exportation to 
the place of delivery in the United States, (2) the amount of commissions, if any, for selling in the United States the 
particular merchandise under consideration, (3) an amount equal to the expenses, if any, generally incurred by or for 
the account of the exporter in the United States in selling identical or substantially identical merchandise, (4) the 
amount of any export tax im} by the country of exportation on the exportation of the merchandise to the United 
States, and (5) the amount of any increased value, including * * * 


19 U.S.C. § 163 (1976). 

4 The relevant provision of the International Code provides for construction of an export price that is the analogue of 
exporter’s sales price under United States law, and that will be referred to herein as the Code’s ESP provision. That provi- 
sion states that in constructing ESP, “allowance for costs, including duties and taxes, incurred between importation and re- 
sale, and for profits accruing, should also be made.” International Code, art. 2, paras. 5~6 (emphasis added); see 630 F. Supp. 
at 1345-46. As is discussed in the court’s previous opinion, that portion of the provision calling for deduction of profits ac- 
cruing could be understood as hortatory rather than mandatory. See 630 F. Supp. at 1346-47. The court need not determine 
how the Code provision should be interpreted. 

48 See supra, n.10. 

47 The ESP provisions do differ in a number of ways not relevant here. One difference is in terminology, in that the 1921 
Act statute defines exporter’s sales price as being a certain price “less” specified amounts, including the amount of commis- 
sions for selling the merchandise under consideration. 19 U.S.C. § 163 (1976). The 1979 Act, by contrast, requires that the 
exporter’s sales price be “adjusted by being reduced by” specified amounts, including commissions for selling in the United 
States the particular merchandise under consideration. 19 U.S.C. § 1677a(e) (1982). For convenience, the court in this opin- 
ion will refer to both provisions as requiring the “deduction” of commissions from ESP. 
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stance by reference to the statutory language, presumably used in 
its normal sense; if language is clear and unambiguous, there is no 
reason to reject its meaning and search for another); United States 
v. Corning Glass Works, 586 F.2d 822, 825 (C.C.P.A. 1978) (creation 
of an ambiguity in an otherwise clear and unambiguous statute is 
improper). 

Not only the literal language but also legislative history indicates 
that only commissions should be deducted, because legislative histo- 
ry shows that Congress intended the 1979 Act provision to reenact 
the 1921 Act ESP provision except as indicated. Thus, the Senate 
report on the bill that became the 1979 Act indicates that no: 
change in substantive antidumping rules was intended except as 
specifically noted in the report; that administrative and judicial 
precedents were to continue under the new law; and that the 1979 
Act section pertaining to United States price, including ESP, mere- 
ly reenacted the provisions of the 1921 Act with only one substan- 
tive change (a change not relevant here). S. Rep. No. 249, at 93, 107, 
reprinted in 1979 U.S. Code Cong. & Ad. News 479, 493. Given the 
literal language of the statute, past agency practice, see 630 F. 
Supp. at 1342-43, and this legislative history indicating that 1979 
Act ESP law remained the same except where indicated, it is highly 
improbable that Congress intended the term “commissions” in the 
1979 Act to cover “commissions and profits.”“* Cf. In re N.C. Trad- 
ing, a Division of Minemet Metals, Inc., 586 F.2d 221, 230 (C.C.P.A. 
1978) (court rejects proposed statutory interpretation altering law 
to permit intervention in previously two-party actions, where high- 
ly improbable that Congress would have intended such change with- 
out mentioning it in legislative history). 

Timken appears to be arguing, not so much that Congress actual- 
ly intended the term “commissions” in the 1979 Act to mean “com- 
missions and profits,” as that Congress’s failure to so intend was 
merely an oversight, given congressional intent that the 1979 Act 
be consistent with the Code. See 630 F. Supp. at 1346, and citations 
therein; S. Rep. No. 249, at 15-16, reprinted in 1979 U.S. Code Cong. 
& Ad. News 401-02 (1979 Act repeals 1921 Act and replaces it with 
statute built upon the 1921 Act and consistent with the Code). 
Under this argument, the 1979 Act ESP provision is not in conflict 
with the Code, but is merely silent on an issue addressed by the 
Code.*® According to Timken, the ITA is therefore obliged to comply 
with the Code provision. 

The court cannot agree that the ITA should follow a Code provi- 
sion not incorporated into United States law. The Code has no inde- 
pendent force as law. H.R. Rep. No. 317, 96th Cong., 1st Sess. 1, 41 
(1979) (“H. Rep. No. 317”) (trade agreements are not self-executing 
and do not have independent effect under United States law); State- 


48 Indeed, had Congress intended such a deduction, it could readily have adopted the language of the International Code 
itself. 


itself. 
49 If the Code and United States law are in conflict, there is no question that United States law prevails. See 19 U.S.C. 
§ 2504(a) (1982). 
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ments of Administrative Action 4, reprinted in H.R. Doc. No. 153, 
96th Cong., 1st Sess., part II (1979), and in 1979 U.S. Code Cong. & 
Ad. News 665, 667 (trade agreements are not self-executing and do 
not have independent effect under United States law, although Act 
has been developed to be fully consistent with agreements). Addi- 
tionally, although the 1979 Act was intended to be consistent with 
the Code and with other trade agreements, Congress recognized the 
possibility that it might nonetheless fail to adequately implement 
the agreements, as is manifest from a provision of the 1979 Act set- 
ting forth the procedures for amending United States law if neces- 
sary to implement any requirement of one of the agreements imple- 
mented by the Act.®° 

In light of all this, the court declines to require the ITA to follow 
the Code provision regarding deduction of profits from ESP; to so 
require would be in effect to give the Code the status of independent 
law. This is not to say, of course, that a court may not look to the 
provisions of a trade agreement for guidance on how a statutory si- 
lence should be treated, or on how an ambiguity in United States 
law should be resolved. See Rose v. Lundy, 455 U.S. 509, 518 (1982) 
(arguments of policy are relevant when statute has a hiatus that 
must be filled or there are ambiguities in legislative language); Ford 
Motor Credit Co. v. Milhollin, 444 U.S. 555, 565 (1980) (courts will 
further legislative goals by filling interstitial silences within statute 
or regulation); Four “H” Corp. v. United States, —— CIT ——, ——, 
611 F. Supp. 981, 984 (1985). When there is a gap or ambiguity in 
the law, the court’s attempt is to “ ‘discern dispositive legislative in- 


tent by “projecting as well as it could how the legislature would 


999 99 


have dealt with the concrete situation if it had but spoken. 
Asahi Chemical Industry Co. v. United States, 4 CIT 120, 124, 548 F. 
Supp. 1261, 1265 (1982) (citations omitted); Rhone Poulenc, S.A. v. 
United States, 8 CIT 47, 51 & n.13, 592 F. Supp. 1318, 1323 & n.13 
(1984). The provisions of a trade agreement may well be helpful in 
discerning such intent. Cf. United States Steel Corp. v. United 
States, —— CIT ——, ——, 618 F. Supp. 496, 500-02 (1985) (where 
statute silent on duration of provisional remedy and not clear in 
meaning, intent, and application, the interpretation that resulted in 
conformity with the GATT subsidy code would be upheld). Here, 
however, there is neither interstitial silence nor ambiguity. The 
1979 Act ESP provision does not, for example, require agency action 
without providing adequate guidance as to how that action should 


50 Timken’s argument that the silence of the 1979 Act on deduction of profits must be an oversight is in any event not 
very persuasive. It is clear that the bill that became the 1979 Act was subject to careful scrutiny by Congress. See, e.g., H.R. 
Rep. No. 317, at 5-8 (multilateral trade negotiations implemented by the 1979 Act were authorized by Trade Act of 1974, 
which required close consultation with each committee having jurisdiction over legislation involving the subject matter af- 
fected by the agreements; the House Committee on Ways and Means and other committees reviewed for a number of 
months coh carefully analyzed the results of the negotiations); S. Rep. 249, at 3-6, reprinted in 1979 U.S. Code Cong. Ad. 
News 389-92 (Trade Act of 1974 requires congressional monitoring and advice during course of multilateral trade negotia- 
tions; numerous meetings regarding implementation of agreements). Possibly, Congress perceived the 1979 Act and the 
Code as being consistent despite the absence in the 1979 Act of a provision for deduction of profits from ESP, because the 
language of the International Code calling for deduction of profits was understood to be only hortatory, not mandatory. See 
630 F. Supp. at 1346-47. The fact that other signatories of the Code now uniformly read the Code’s language as mandato- 
ry—if, as Timken claims, that is the case—does not alter the fact that the United States Congress may have viewed the lan- 
guage as hortatory, and thus not inconsistent with United States law. 
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be carried out; does not use a general term to which the agency 
must give greater definition; and is not ambiguous. To the contrary, 
the ESP provision sets forth a discrete list of deductions which are 
in relevant part self-explanatory. Therefore, the unimplemented 
provision of the Code may not be given effect. 


16. Conclusion 


The action is remanded to the ITA for (1) a determination of 
whether merchandise compared was of approximately equal com- 
mercial value; (2) correction of computer errors undermining the 
agency’s chosen methodology of selecting such or similar merchan- 
dise without regard to the level of trade at which the merchandise 
was sold, and for any adjustments then necessary to properly take 
into account differences in levels of trade; (3) consideration of the 
allegations of error made by Timken in section IV. A. and IV. B. of 
its confidential brief; (4) consideration of NBCA’s contentions re- 
garding usual commercial quantities and ordinary course of trade; 
(5) correction of the agency error of making certain adjustments for 
differences in circumstances of sale to ESP rather than to foreign 
market value; (6) determination of whether below-cost sales disre- 
garded by the agency in its calculation of foreign market value were 
made over an extended period of time; (7) determination of whether 
below-cost sales disregarded by the agency were at prices that 
would not permit recovery of all costs within a reasonable period of 
time in the normal course of trade. 


(Slip Op. 87-119) 


FoRMER EMPLOYEES OF ASARCO’S AMARILLO CopPER REFINERY, PLAINTIFFS U. 
Unrtep STATES, DEFENDANT 


Court No. 87-03-00529 


Before DiCar1o, Judge. 


The determination by the Secretary of Labor (Secretary) that sales and production 
at plaintiffs’ firm had not “decreased absolutely” within the meaning of section 
222(2) of the Trade Act of 1974 (Act), 19 U.S.C. § 2272(2) (1982), is supported by sub- 
stantial evidence and in accordance with law. The Secretary’s determination that 
plaintiffs are ineligible for trade adjustment assistance under section 223 of the Act, 
19 U.S.C. § 2273 (1982), is affirmed. 

[Judgment for defendant.] 


(Decided November 2, 1987) 


Mary E. Borchardt, pro se. 

Richard K. Willard, Assistant Attorney General, David M. Cohen, Director, De- 
partment of Justice, Commercial Litigation Branch (Platte B. Moring, IID, for 
defendant. 
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DiCar_o, Judge: Plaintiffs, former employees of Asarco’s Amarillo 
Copper Refinery (Refinery), challenge the determination of the Sec- 
retary of Labor (Secretary) that they are ineligible for trade adjust- 
ment assistance under section 223 of the Trade Act of 1974 (Act), 19 
U.S.C. § 2273 (1982). 

After reviewing the administrative record and the arguments of 
the parties, the Court holds that the Secretary’s denial of certifica- 
tion is supported by substantial evidence and in accordance with 
law. The Secretary’s determination is affirmed. 

Plaintiffs were salaried employees of a copper refinery that pro- 
duces refined copper cathodes. The Refinery reduced its workforce 
by laying off plaintiffs, but it did not stop production. Plaintiffs peti- 
tioned for adjustment assistance on the grounds that increasing im- 
ports of low cost copper caused their separation from the Refinery. 

The Secretary is required to certify petitioning workers as eligible 
for assistance if he determines, in accordance with section 222 of 
the Act, 19 U.S.C. § 2272 (1982 & Supp. III 1985): 


(1) that a significant number or proportion of the workers in 
such workers’ firm or an appropriate subdivision of the firm 
have become totally or partially separated, or are threatened to 
become totally or partially separated, 

(2) that sales or production, or both, of such firm or subdivi- 
sion have decreased absolutely, and 

(3) that increases of imports of articles like or directly com- 
petitive with articles produced by such workers’ firm or an ap- 
propriate subdivision thereof contributed importantly to such 


total or partial separation, or threat thereof, and to such de- 
cline in sales or production. 


The Secretary denied plaintiffs’ petition, finding that the Refin- 
ery’s sales and production of refined copper cathodes did not decline 
as required by section 222(2) of the Act. Determinations Regarding 
Eligibility To Apply for Worker Adjustment Assistance; Edison Bat- 
tery, Products et al., 51 Fed. Reg. 43,482, 43,482 (Dec. 2, 1986). The 
Secretary’s determination was based on a finding that “[slales and 
production of refined copper cathodes produced at ASARCO, Incor- 
porated, Amarillo, Texas [Refinery] increased in 1985 compared to 
1984 and in the first three quarters of 1986 compared to the same 
period in 1985.” R. Doc. 12. 

Plaintiffs requested administrative reconsideration of the Secre- 
tary’s denial. R. Doc. 14. This request was dismissed on the basis 
that plaintiffs did not show that the Secretary erred in denying cer- 
tification for adjustment assistance nor did plaintiffs furnish new 
evidence which made reconsideration of the denial necessary. R. 
Doc. 15. The letter dismissing plaintiffs’ request also stated: “The 
Department’s decision was based primarily on the fact that the sal- 
aried workers at the Amarillo Copper Refinery did not produce an 
article within the meaning of the Trade Act of 1974 but provided 
support services to the copper refinery.” Jd. 
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In reviewing a decision of the Secretary denying a petition for 
certification of eligibility for trade adjustment assistance benefits, 
the Court, pursuant to section 284 of the Trade Act of 1974, 19 
U.S.C. § 2395(c) (1982), must determine whether the Secretary’s de- 
cision is supported by substantial evidence contained in the admin- 
istrative record and in accordance with law. Woodrum v. Donovan, 
5 CIT 191, 193, 564 F. Supp. 826, 828 (1983), aff'd sub. nom. Wood- 
rum v. United States, 2 Fed. Cir. (T) 82, 737 F.2d 1575 (1984); United 
Steelworkers of Am. v. Donovan, 10 CIT.——, 632 F. Supp. 17, 20 
(1986). The “findings of fact by the Secretary * * * if supported by 
substantial evidence, shall be conclusive” on the Court. Trade Act 
of 1974, § 284(b), 19 U.S.C. § 2395(b) (1982). There is also the “fur- 
ther requirement that the rulings made on the basis of those find- 
ings be in accordance with the statute and not be arbitrary or capri- 
cious, and for this purpose the law requires a showing of reasoned 
analysis.” International Union, United Auto., Aerospace and Agri- 
cultural Implement Workers of Am. v. Marshall, 584 F.2d 390, 396 
n.26 (D.C. Cir. 1978); see 19 U.S.C. § 2273(c) (1982). 

Plaintiffs’ challenge to the Secretary’s determination presents 
two questions: (1) whether the finding that the Refinery’s sales and 
production had not “decreased absolutely” within the meaning of 
section 222(2) of the Act is in accordance with law, and (2) whether 
the determination that plaintiffs had not “produced” refined copper 
cathodes within the meaning of that term as used in section 222(3) 
of the Act is supported by substantial evidence. 

The Secretary determined that sales and production at the Refin- 
ery had not “decreased absolutely” within the meaning of section 
222(2) of the Act because the number of refined copper cathodes 
sold and produced by the Refinery increased rather than decreased 
during the relevant period. Plaintiffs do not dispute the factual 
findings, but claim that the determination is not in accordance with 
law because the Secretary considered only the “quantity” of refined 
copper cathodes sold and not the “value” of such sales. 

Plaintiffs assert that increasing imports of low cost copper de- 
pressed the price of copper in the United States and argue that such 
price depression resulted in a decline in the “value” of sales made 
by the Refinery. If the Secretary had evaluated “value” of sales 
rather than only “quantity” of sales, plaintiffs say, the Secretary 
would have found that sales had “decreased absolutely” within the 
meaning of section 222(2) of the Act. 

Section 222(2) of the Act directs the Secretary to determine 
whether “sales or production, or both of [a petitioning] firm or sub- 
division have decreased absolutely.” The Court finds that a literal 
reading of the section does not answer the question of whether the 
Secretary is to consider the number of articles sold, the value of 
such sales made, or both, when determining whether sales have 
“decreased absolutely” within the meaning of the section. When a 
literal reading of a disputed provision in a statute does not answer 
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the question presented, “the court may look to the entire statutory 
scheme and to the provision’s legislative history in an effort to re- 
solve the ambiguity.” Woodrum, 5 CIT at 194, 564 F. Supp. at 829 
(citing Massachusetts Financial Services, Inc. v. Securities Investor 
Protection Corp., 545 F.2d 754, 756-57 (1st Cir. 1976)). 

In doing so, the Court must accord substantial weight to the in- 
terpretation put on the statute by the agency charged with its ad- 
ministration. Kelley v. Secretary, United States Dep’t of Labor, 812 
F.2d 1378, 1380 (Fed. Cir. 1987) (and cases cited therein). “Though a 
court may reject an agency interpretation that contravenes clearly 
discernible legislative intent, its role when that intent is not contra- 
vened is to determine whether the agency’s interpretation is ‘suffi- 
ciently reasonable.’” Jd. (quoting American Lamb Co. v. United 
States, 785 F.2d 994, 1001 (Fed. Cir. 1986)). “[A] court may not sub- 
stitute its own construction of a statutory provision for a reasonable 
interpretation made by the administrator of an agency.” Kelley, 812 
F.2d at 1380 (quoting Chevron U.S.A. Inc. v. Natural Resources De- 
fense Council, Inc., 467 U.S. 837, 844 (1984); United States v. Federal 
Ins. Co., 805 F.2d 1012, 1017 (Fed. Cir. 1986)). 

Plaintiffs argue that the Secretary’s interpretation contravenes 
clear legislative intent, asserting that through the Trade Act of 
1974 Congress intended to expand the coverage of the trade adjust- 
ment assistance provisions by replacing the original framework cre- 
ated by the Trade Expansion Act of 1962, §§ 301-61, Pub. L. No. 
87-794, 76 Stat. 872, 883-901 (repealed 1975). According to plain- 
tiffs, Congress must have been aware, through its understanding of 
economic principles and the realities of the market place, that 
quantity alone of sales, without value, would not be an accurate 
means of assessing the impact of imports on a firm or subdivision. 
Plaintiffs suggest that although a firm or subdivision may increase 
production for various legitimate business reasons, such firm or 
subdivision can still be injured by imports that reduce prices for the 
product and thus decrease the net return on sales even where the 
number of sales of the product actually increases. 

The legislative history of the trade adjustment assistance provi- 
sions of the Act does indicate that congress sought to expand work- 
er recovery by replacing the original provisions of the Trade Expan- 
sion Act of 1962. See S. Rep. No. 1298. 938d Cong., 2d Sess. 131-32, 
reprinted in 1974 U.S. Code Cong. & Admin. News 7186, 7273-74; 
H.R. Rep. No. 571, 93d Cong., 1st Sess. 52-53 (1973). One stated pur- 
pose for enacting the Act implementing the replacement provisions 
is “to provide adequate procedures to safeguard American industry 
and labor against unfair or injurious import competition, and to as- 
sist industries, firm[s], workers, and communities to adjust to 
changes in international trade flows.” §2 of the Act, 19 U.S.C. 
§ 2102(4) (1982). But as plaintiffs recognize, Congress in creating the 
replacement provisions did not expect coverage to be universal and 
intended to limit worker assistance pursuant to the language and 
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intent of the Act. See petitioners’ reply brief at 9 (citing United 
Shoemakers of Am. v. Bedell, 506 F.2d 174, 187 (D.C. Cir. 1974)); see 
also Pemberton v. Marshal, 639 F.2d 798, 800 (D.C. Cir. 1981). 

With respect to section 222(2) of the Act specifically, Congress 
does not offer guidance on how to assess the limitation requiring an 
absolute decrease in sales and production at the subject firm or sub- 
division. The legislative history includes only the comment that 
“{ijn addition to requiring that a significant number or proportion 
of the workers in a firm have become or are threatened to become 
totally or partially separated, sales or production, or both, of the af- 
fected firm or subdivision would have to decline on an absolute ba- 
sis with the increased imports contributing importantly to the de- 
cline.” S. Rep. No. 1298 at 133, 1974 U.S. Code Cong. & Admin. 
News at 7275; H.R. Rep. No. 571 at 53. 

The Court will not speculate, as plaintiffs have, upon what Con- 
gress did or did not understand concerning economics and the reali- 
ties of the market place. The Court may only reject a reasonable 
agency interpretation that contravenes “clearly discernible legisla- 
tive intent,” but on the issue presented the Court is unable to dis- 
cern a clear intent of Congress. 

The Secretary’s interpretation of section 222(2) of the Act is that 
sales have not “decreased absolutely” within the meaning of that 
section when there is, as in this case, an increase in the number of 
articles sold by the firm or subdivision. The Court finds this inter- 
pretation of the section sufficiently reasonable to preclude it from 
substituting its judgment for that of the Secretary. 

Plaintiffs may be correct in their claim that they lost their jobs 
because the net return on sales decreased due to increasing low cost 
imports depressing the domestic price of copper. As stated earlier, 
however, the Act was not intended to provide trade adjustment as- 
sistance to all workers who lose their jobs due in some way to im- 
ports. The Court may not substitute an interpretation of section 
222(2) of the Act which might lead to relief for plaintiffs when the 
Secretary has made a reasonable interpretation of that section 
which, unfortunately, results in plaintiffs’ ineligibility for 
assistance. 

Plaintiffs contend that regardless of whether the Secretary’s in- 
terpretation is reasonable, it cannot be accepted because it would be 
a change in administrative practice without an explanation. Plain- 
tiffs say the Secretary’s forms for filing a petition include a column 
for value and argue that the Secretary has used value as a measure 
in past investigations, citing Local 167 v. Marshall, 643 F.2d 26, 28 
(1st Cir. 1981), ACTWU Local 1627 v. Donovan, 7 CIT 212, 213-14, 
587 F. Supp. 74, 75 (1984); Kelley v. Secretary, United States Dept. of 
Labor, 10 CIT——, 633 F. Supp. 1374, 1375 (1986). 

The cases plaintiffs cite do not indicate that the Secretary used 
value of sales to determine whether the workers petitioning for 
trade adjustment assistance met the requirements of section 222(2) 
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of the Act. Also, in those cases there was not an increase in the 
number of the investigated articles sold coupled with an alleged de- 
crease in the total value of the sales made as in the present action. 
Although the Secretary’s forms request data on value of sales, this 
does not mean the Secretary has used or must use such information 
in making the determination under section 222(2) of the Act. The 
Court finds no support for the view that the Secretary’s practice has 
been to use value in making a determination with respect to this 
section and thus finds no change in administrative practice on the 
part of the Secretary that requires explanation. 

The Secretary’s determination that the Refinery’s sales and pro- 
duction of refined copper cathodes had not “decreased absolutely” 
as required by Section 222(2) of the Act is supported by substantial 
evidence and is according to law. Although plaintiffs also argue that 
there is insubstantial evidence on the record to support a determi- 
nation that they had not “produced” refined copper cathodes within 
the meaning of that term as used in section 222(3) of the Act, the 
Court finds that it need not reach this issue since the Secretary’s 
denial based on section 222(2) of the Act is not in error. Plaintiffs 
must meet all three requirements of section 222 of the Act before 
they are eligible for trade adjustment assistance. See, e.g., Abbott v. 
Donovan, 8 CIT 237, 239, 596 F. Supp. 472, 474 (1984). 

The Secretary’s denial of certification for trade adjustment bene- 
fits under the Act is affirmed. The action is dismissed. Judgment 
will be entered accordingly. 
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